Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



(Si.^^1113 



WARD LAW LIBRARY 



UvUti, list 
t -^-^^ 



JT 



i 



THECl 



I- 



BT 



IS 1 



^ CODE OF CRIMINAL PROCEDURE, ^ 
STATE OF NEW TOKK 



IN POBOB SBPTBHBBB 1, issi 

WITH KOTE8 OF DBCI810S8, 

A TABLE OP BOUROBS, 



A if ULL INDEX. 



BANKS & BROTHERS, 

SASSAU 8TEEET, NEW TOEK 
m AKD «S BROADWAY, AZBAMr. ' 




i^^ix 



! 



V 



^' 



Entered according to act of Congress, in the year 1881, by 

BAKKS 4b BBOTHBBS, 
In the office of the librarian of Congress, at WashlngtoDr 



«^ac . U^ . 3^ 



/af; 



Cbarlu Yam Bhmthutsbii ft Botm, 

Fri&tan, Storeotypers, Paper MalMn and Btaid«f% 

Albany, N. Y. 






CEETIFIOATE. 



Btatb op Nbw York, | 

Offigb of thb Sbcrbtabt op Statb, j **• • 

I, Joseph Bi Carr, Secretary of State, do hereby cer- 
tify that the following' book contains a con-ect transcript 
)f the Code of Criminal Procedure, passed June 1, 1881. 

In witness whereof, I have herato set my signature, 
Igat the city of Albany, this first day of July, in the year 
Fone thousand eight hundred and eighty-H)ne. 

JOSEPH B. CARR, 

/Secretary of State. 



TABLE 

SHO^WTNG IMPORTANT CONSTITUTIONAL AND 
STATUTORY SOURCES OF THE SECTIONS OP 
THIS CODE. 



[All references to the Beriaed Statutes, are to Banka 3b 
Brothers Sixth Edition.] t 



19^. T. Const., Art. I, f 1. 

i ^ 

Id., Art. I,* 6; Art. VI, JW; 
I AJrt. X, J 7. 

I § ». 

XT. S. Const , Art. VI; K. Y. 
Const., Art. I, f 6; 1B.S., 
376, i 14. 

N. Y. Const., Art 1, 1 6; B. 
S., 876, i 13. 

i 10. 

XT. S., Const., Art. V; K. Y. 
Const., Art. I, i 6. 

i 11. 

See N. Y. Const., Art VI, J$ 
18, 19. 

$ 115. 

Id.. Art VI, $$ 1, 18. 

i 13. 
Id., Art. VI, U; 8E.S.,182, 
Jl. 

f 14. 
8 B. S., 182, i 8. 

J 15. 
Id., § 8* 



16. 

Id., i 4. 

17. 

3 B. S., 188, f li. 

18. 

Id., i U. 

19. 

Id., i 15. 

SO. 

Id., H 7, 9. 

81. 

3 B. S., 459, (( 90, 21. 

Id., 229, ff 28-26. 

Id., 227, H 18, 19. 

JS4. 

Id., 231, §89. 

Id., $§ 42, 43. 

26. 

L. 1849, oh. 125, * 11, as amend- 
ed by 1. 1870, oh. 470; 8 B. S.. 
282, $ 15. 



vi SOURCES OF SECTIONS OF THIS CODE. 



$ 27. 

Id. 

i its. 

SB. S.,271, »f89,40»48. . 

Id., i 42. 

i SO. 

Id. 

i 81. 
3 B. S., 24S, i 81, et seq. 

Id., 245, $ 1, e< «^. 

i 86. 

See 3 R. S., 226, ( 22. 

i 87. 

N. Y. Const., Art. VI, f 15. 

( 38. 

3R. S.,234, HI, 58. 
i 39. 

8R. S, 234, $$7,10. 

$ 40. 

Id., $11. 

$ 41. 

Id., $ 12. 

$ 4». 

N. T. Const., Art VI, $ 15 ; 1 

R. S., 378; id., 228, $ 22. 

$ 43. 
3R.S.,236, $14. 

$ 44. 

Id., $ 13. 

§ 45. 
3 R. S., 234, f 1. 

f 46. 

Id. 

$47. 
3R. S.,236,f20. 

$ 48. 

Id., $ 18. __ 



$ 49. 

3 R. S., 240, $ 68, L. 1850. ch. 
486. 

$ 50. 
3 R. S., 240, $$ 58, 59, 60, ei 9eq. 

$ 51. 
3R. S.,M1,$|06,67,70. 

$ 58. 

See id., $ OS. 

$ 58. 
See id., $ 58. 

$ 54. 

See id., $ 62. 

$55. 
See id., $ 56. 

$ 56 

3 R. S., 1004, $ 1; id., 1008, « 24. 
cli. 880, L. 1879. 

$ 57 

See ch. 380, L. 1879. 

$ 58. 
3R.S.,1005, $$2, 8. 

$ 59. 
See id. 

$ 61. 

3 R. 8., 253, $ 60, L 1848, ch. 
184; id.. 1868, ch. 866. 

$ 69. 

See id., 1005, $ 2. 

$ 63. 
Id., 1008, $ 23, ch. 243, L. 1840. 

$ 64. 
3 R. S., 1009, $$ 29-42 inclaaiyo. 

$ 65. 

See L. 1865, ch. 563. 

$ 66. 

See id. 

$67. 

See id., $31. ... 



1 «». 


1 


<96. 


▼u 


Ch. 284, UWBkmd MMBd. 1 


Id,flO. 




naentB. 




iVt. 




f 69. 




Id.,»U. 




Id., ♦ 1, 




$96. 




» 70 




Id.,»lS. 




Id., i li. 




»09. 




♦ 71. 




Id., » 14. 




Id.,$S8. 




( 109. 




f 7». 




8 a 8., 796, f Mft 


• 


W,j3. 




i 106. 




f 78. 




Id., i 104. 




Id.JL 




M04. 


• 


» 75. 




Id., i ItXL 




2 B. S , 596, f 17; 


id., 609, f 1, 


i 105 




ch. 688, L. 1871. 




Id., « 106. 




» 76. 




1 106. 




2B. S.,fi06,J90 




Seech. 69, II.184S. 




i84. 




f 107 




SB. 8., 996,) 1. 




Id. 




»85 




f 108. 




3 B* S., 996,. 1^ 




Id. 




186 




i 100, 




Jdri «. 




Id. 




} 89. 




( 110. 




3B.S.,.9974»4^ 




Id. 




$90. 




* 111 




Id , $ S. 




Id. 




§ 91. 




i 115. 




Id., J 6. 


• 


8B.S.,726,il07. 




«92. 




i 116. 




Id., « 7. 




Id- 




93. 




( 117. 




Id., J 8. 


• 


Id. 




94. 




i lis. 


■• 


Id., $ 9. 




3 B. 8., 188, IIO. . 


.' 


198. 




\ 1S4. 




Id., 1 10. 


• 


: See SB. 8., 136, lis;. 





viU SOURCES OP SECTIONS OP THIS CODE. 



i 185. 

N Y. Const, Art. VI, M ; 8 
B. S., 184, H 16, 17. 

i IZS. 

N. Y. Ck>n8t, Art. VI, * 1 ; 3 
B. 8, 184, J 18. 

i 129. 

Id. 

i ISO. 

8R. S.,184, »2Q. 

i 181. 

N. Y. Ck>nst.. Art. VI, f 1 ; 8 
». 8, 184, J 21. 



} 139. 

Id., » 18, and 3 R. S , 228, «96: 
ch. 280 L, 1847, #25. 

i 133. 

8R. S.,963, H5,8. 
$ 134. 

See id., ^» 47^48, 60. 
i 135. 

3 R. 8., 1021, §45. 

» 186. 
3R 8., 1021, §44. 

* 187. 

Ch. 1B7, L. 18n. 
f 188. 

8R.8.,1026,«80,81,82. 
i 139. 

See8B. 8., 989,f6; 963,17. 
i 141. 

3R. 8., 1020, §87. 
i 14SQ. 

Id. 
f 148. 

Id. 
I 147. 

8R. 8.,996,fl. 
§ 148. 

8B. S.,906,§2. 



$ 150. 

3R. S.,998,§8w 
i 155. 

3 R. 8., 909, 1 4. 

i 156 
Id., 16. 

§ 157. 

3R. S.,990,H6,7. 
i 158. 

8R. 8.,999,f U. 

§ 159. 

3R. S.,990,»7,a 

i 160. 
Id., J 9. 

i 161. 

Id., f la 

i 169. 

See id., 712, H 6, 7. 
§ 163. 

Id. 

i 164. 

3 R. 8., 999, f 12. 

( 169. 

3R. 8., 726, §106; 1045,§2i 
§ 170. 

See 3 R. 8, 928, §88. 
§ 188. 

3B. 8., 1000, §14. 
§ 189. 

Id., §14. 

§ 190. 

Id. 

§ 195. 
3 R. 6., 1000, § U. 

i 196. 
3 R. 8., 1000, §16. 

i 198. 
3 R. 8., 1000, § 18. 



SOUaOES OF SECnONS OF THIS CODE. is 



Id., 1 17. 

f soil. 

8 B. S., 1000, i 18. 

8 B. S., 1000, i 19. 

§ SOS. 

8 B. S , 1001, i 88. 

» «07. 

8 BS., 1000, (20. 

$ 815. 

8B. S., 1000,1 2L 

§ 216. 

Id, (28. 

i 817. 

Id., ( 2A. 
§818. 
Id., ( 25. 

§ 881. 

3B. S.,1001,$28. 

I 888. 

U. S. Const, Art V ; N. Y. 
Const., Art. I, $.6; 1 B. 8., 
876,(12. 

( 883. 
SB. S., 1018, (20. 

( 884. 

Id. 

( 880. 

SB 8.,1018,(28. 
( 831. 

Id. 
(888. 

Id., ( 24. 

(888. 

Id., (28. 



Id., (24. 

838. 

Id.,1019,((84,SCL 

837. 

Id., 1018, (27. 

888. 

Id., ( 28. 

889. 

Id. 

844. 

SB. S., 1018, (21 

800. 

S B. 8., 1019, ( SO. 



S B S., 1019, ( 29. 

857. 

BBS., 1019, (82. 

868. 

3 B. S , 1019, ( 82. 

868. ' 

8 R 8., 1019, ( 82, 

864. 

SB S., 1019, (88b 

865. 

Id., ( 81. 

866 

Id., ( 81. 

868 

Id., 1020, (88. 

860. 

Id. 

878 

Id., ( 88. 

878. 

SB. S.,1022,(S1. 

870 

Id. 



SOURCES OF SECTIONS OF THIS CODE. 



§ 



8 S. B. S., 1022, i B4. 



i S85. 
8R. S.,10»,f54. 

$ 800. 

Ch. 838, L. 1847 (3 B. 8., 1023), 
$67. 

i 804. 
3 B. S., 1023, f 68. 

i 809. 
8 B. S., 1024, i 74. 

» 840. 
3 B. S., 994, « 46. 

i 841. 

8 B.S., 994,^46. 

$ 84S. 
8 B. S , 1021, i 74. 

$ 844. 
Id., 229, i 29, 1026, i 87. 

$ 845. 
3B. S.,229, (29. 

i 846. 
8 B. S., 1026, $f 87, 88. 

$ 855. 

3 B. S., 1028, $ 1. 
$ 856. 
Id , 1029, i 18. 

» 859. 

See id., $ 11. 

$ 86S. 

8B. 8.,706, n85 

$ 873. 

8 B. 8 , 1028, $ 9; Bee L. 1858, 
ch. 332, i 1. 

( 876. 

Ch. 476, L. 1873 

f 877. 

8 B. 8., 1028, « 8. 



$ 38id. 

L. 1873, oh. 427 (3 B» &., M32}, 
J 42. 

I 887. 
8 B. 8 , 707, U90. 

$ 888. 
See3B.S.,1029, §19. 

» 891. 
8 B. S., 1030, i 26. 

$892. 

Id., 1029, i 19. 

i 898. 

3 B. S., 1032, $ 43, L. 1869^ ck. 
648. 

« 894. 

Id., 1024, i 69 ; id., 1054, H 80, 
31,«<«e9. 

i 896. 

Id., 1029, i 20. 

$ 897. 
Id., J 21. 

$ 898. 

Id , f 23. 

$ 418. 

N. Y. Const., Art. I, f 8 ; 1 K. 
S , 376, $ 21. 

f 436 
3B. S.,707, f 197. 

i 444. 

3 B. S., 996, $ 48. 

i 455 
See3B. S.,1030, $26b 

i 456. 

See id. 

* 457. 

See id , f 37. 

§ 461. 

Bole 83, Sap. Ct. 
i 478. 

See8B. S., 1039, $18^ 



SOURCES OF SBCnONS OF THIS OODB. 



Chap. 61, L. 1876. 



* 



3R. S., 1034, §13. 

Id., ( li. 
$ 490. 

i 49X. 

3 K. S., 921, ( 11. 

Id., f UL 

i 493. 
Id., ( IS. 

i 494. 
Id., i 14 

i 495. 

Id., J 15. 

§ 4d6. 

Id., $ 16. 

§ 497. 
3 R. S , 929, « 17, 

I 498. 

Id., J 18. 

$ 499. 

Id., J 19. 

$ 600. 
Id., $ 20. 

I ffOl. 

Id., a 20, 21, 22. 

I 508. 
Id., » 21, 22. 

503. 

Id., J 23. 

504. 

Id., $ 24. 

I 505. 

Id., ( 25. 



i 506. 
ia.,$28; M«oil.S68,L.]S8S. 

n. 
i sol. 

Id.,$27; see ch. 208, L. 1839» 
f'J. 

f 508. 

la., (88; see ch. 958, li. 18SS, 

i 500. 

Id., } 29 ; seo L. 1846, oh. 118; 
L. 1847, ch. 280. 

i 510. 
Sco tu 1078, eh. 857. 

i 518. 

See ch. 176, L. 1879; ch. 588, 
L. 1880. 

i 527. 
SeetB.S.,103t, §39 

i 528. 

See id. 

i 539. 
Rnle21, Ct. of App. 

{ 547. 

Ilulo 21, Ct. of App. 

$ 550. 
3 R. S., 1001, $ 81. 

$ 557. 
3 R. S., 1001, { 31. 

i 558. 
See id., 1023, f 69. 

$ 559. 

See id. 

i 587. 
3R. S.,n3,H 38,40. , 

$ 588. 

Id. 

$ 600. 

See ch. 59, T,. 1879. ... 



r- 



xu SOURCES OF SECTIONS OF THIS CODE. 



i eo9. 

8 K. S., 1019, i 32. 

} 610. 

8 R. S., 1028, ( 6($. 

i 611. 
3 B. S., 1023, i 62. 

I 616. 

See 8 R. S., 1054, ii 80, 31, 32, 
33. 

f 617. 

See id. 

i 620. 

See 3 B. S., 1025, $ 79; id., 652, 
«1. 

$ 621. 

See 3 B. S., 6S3, i 2. 

i 62S. 

See 8 B. S., 1025, $ 79; id., 653. 
J 2. 

$ 623. 

Id. 

$ 624. 

Id. 

$ 625. 

Id., ( 8. 

I 626. 

Id. 

i 627. 

Id., J 5. 

$ 628. 
Id., ( 4. 

$ 629. 

Id., J 6. 

$ 630. 

Id., $ 6L 

S 631. 

See 3 B. S., 654, i 7. 

i 632. 

id., ( 8. 



i 688. 

Id., § 9^ 

i 634. 
Id., $ 10. 

J 635. 

Id. 

$ 636. 
3 B. S., 1026, $ 77; id., 654. $ 11« 

i 637. 

. Id. 

i 640. 
Sce3B. S., 665, ($18,14. 

$ 643. 

See 3 B. S., 1025, i 77. 

$ 644. 
See 3 B. S., 1025, f 78. 

I 645. 

Id. 

i 646. 

Id. 

i 647. 

Id. 

i 648. 

Id. 

i 640. 
3B. S.,665, n6. 

$ 650. 

ia..ji7. 

i 651. 

Id. 

I 652. 

id, J 18. 

i 653. 

Id. » 19. 

i 654. 

Id., J 20. 

i 655. 
Id., J 21. 



SOURCBS OF SECTIONS OF THIS OODB. ziii 



I 650. 

Id., i 83. 

Id., i 24. 

i ess. 

Sea 2 B. S., 845, H 90, 21. 

i 659. 

Id. 

i eei. 

See 8 B. S., 847, i 31. 

3 B. S., 848, i 82. 

§ 663. 

See 8 B. S., 1024, H 70, 73. 

i 664. 

See 8 B. S., 1034, H 70, 73. 

i 665. 

See id, f 72. 

$ 667. 
See SB. 8., 1046, $60. 

{ 668. 

SB. S., 1031, H 84, 85. 

i 669. 

Id., $ 36. 

I 67S. 

3 B. S., 1022, § 66. 

i 674. 

3 B. S., 078. $( 67, 68 (L. 1833. 
ch. 230, H 1, 2). 

§ 675. 

See 8 B. S., 1046, H 66, 7, 8. 

f 676. 

Id. 
1677. 

Id. 

f 678. 

Id. 

1679. 

Id. 



r 

Id. 

$681. 

Id. 

$ 688. 

Id. 

i 688. 

8B. S.,1046, $SL 

i 686. 
Id., {OS. 

$ 687. 

Id., i 68. 
$ 688. 

Id., i 04. 

$ 689. 
Id., f 06. 

$ 698. 
N. Y. CoDBt, Art. IT, « & 

$ 698. 

Id. 

J 094. 
. Id. 

i 695. 
3 B. S., 1044, $ 30. 

f 696. 
Id., i 40, L. 1848, ch. SVk 

I 097. 
Id., $41. 

$ 699. 
SB. S., 1006, 17. 

$ 700. 

Id. 

$ 701. 

Id., $8. 

$ 709. 
Id., $9. 

$ 703. 
Id., $ 9. 



iiv SOURCES OF SECTIONS OF THIS CODE. 



i 704. 

Id., § 10. 

$ 705. 
Id., J 11. 

§ 70«. 
Id., i 12. 

§ 707. 

Id., J 12. 

i 708. 
Id., i 13. 

i 709. 
Id., } 14. 

$ 710. 

Id., i 12. 

§ 711. 
Id., } 15. 

J 718. 

id.^n«. 

J 713. 

Id., J 17. 

J 714. 
Id., i 18. 

} 717. 
Id., J 19. 

J 718. 
Ch. ei, L. 1S76. 

i 719. 
3 R. S., 1007, i 20w 

$ 720. 
Id., i 21. 

I 721. 

3 B. S., 1012, $ 50. 

i 723. 
Id. 

J 723. 
3 R. S., 1013, } 51. 

§ 724. 
Id., { 53. 



i 725. 

3 R. S., 1011, $ 43. 

$ 726. 
8 R. S., 1011, $ 44; Id., i 54. 

J 727. 
Id., »45. 

§ 728. 

Id , $ 46. 

J 729. 
Id., $ 47. 

f 730. 
3 R. S., 1012, { 48. 

i 731. 
Id., § 49. 

§ 732. 
S3e3R. S.,1005,$8. 

5 733. 
Id., $5. 

$ 740. 
Sce3R. 8., 773, f 38. 

§ 742. 
3 R. S., 1009, H 29, 90. 

i 745. 
Suo 3 R. S., 1010, i 38. 

J 746. 
3 R. S., 1010, i 40. 

$ 747. 
Id. 

i 748. 
Id., f 41. 

i 750. 
3 R. S., 1013, ( 58. 

J 751. 

Id., J 57. 

$ 752. 
Id., 5 68. 

§ 753. 
Id., §$64,85. 



aOURCES OF SECTIONS OF THIS C0D3B. xy 



See id.,-* 66. 

If 7SS. 

See id., $ 59. 

I § 750. 

I See id., * 60. 

Id., $ 61. 
§ 758. 



! Id. 



i 759. 

Id , H 62, 73, 

i 7eo. 

Id., J 71. 

§ 761. 

Id., J 73. 

§ 76». 

See Rule 21, Ct. App. 

§ 766. 

3 11. S., 1013, H 09, 70. 

§ 767. 

Seo 3 B. S., 1014, ij 60, 68 

■ i 769. 

Id., J 68. 

i 773. 

3 B. S., 1039, i 1. 

> 774. 

I(i., f 6. 
4 775. 
W., J 6. 

J 776. 

M.,$7. 

$ 777. 
Id., J 8. 

i 778. 
Id., fU. 

J 780. 
Id., i 9. 



788. 

la., i 13. 

786. 
Id., { 14. 

787. 
Id., i 14. 

788. 

Id., $ 16. 

789. 
8oe8R.8.,10U,«UL 

790. 

See Id.,* 16. 

792. 

3B. S.,1045, *46. 

793. 

U. S., Const., Amdt.,iy. 

796. 

Id., M7. 

798. 

Id., * 49. 

801. 

Id., * 48. 

814. 

See 3 B. S., 1043, *| 28, aa 

815. 

Id., * 29. 

816. 

Id., * 30. 

817. 

Id.,* 31. 

818. 

Id., i* 32, 33. 

819. 
Id., * 34. 

820. 

Id., $ 35. 

892. 
Id., * 36. 



{10. 



DEFENDANTS RIGHTS. 



$ 10. No person to be a witness against himself, or un- 
necessarily restrained. — No person can be compelled in 
a cnminal action to be a witness against himself, nor 
can a pereon charged with crime be subjected, before 
conviction, to any more restraint than is necessary for 
his detention to answer the charge. 

Art. 1, $ 6, N. Y. Const. Defendant may be required to 
answer when it cannot be used against him. Perrine v. Striker, 
7 Pai., 598 ; Peo. ex rel. Hackley v. Kelley, «4 N. Y., 74. How 
a defendant oan waive this privilege. Connors v. Peo., 60 
N. Y., 240. 
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PART I. 

OF THS COURTS RAYISQ ORIGINAL JURISDICTIOH' IK CEnaHAL 

ACTIOirS. 

TiTLB I. Op THB COURTS OF ORiailTAL CRIMUTAL JUEI8DI0- 

TION IN QBirBRAL. 
II. Of THB CX)URT FOR THB TRIAL OF IMPBACHHBNTS. 
III. Of THB COURTS OF OTBR AND TBRMINBR. 
IV. Of THB CITY COURTS. 

y. Of THB COURTS OF 8BSSI0N8. 
TI. Of THB COURTS OF 6PBGIAL BBfiSIONS AND FOLICB 
COURTS. 

TITLE I. 

Of the Courts of OngxruU Criminal Jurisdiction in gen- 

eral. 

Sec. 11. Of the courts of original criminal jurisdiction. 

§ 11. Of the courts of original criminal Jurisdiction* 
Special sessions and police courts, when courts of re- 
cord. — The following are the courts of justice in thia 
state having oHginal jurisdiction of cj'iminal actions : 

1. The court for the trial of impeachments ; 

2. The courts of oyer and terminer ; 

3. The city courts of Bi*ooklyn, Buifalo, Utica, Oswego 
and Hudson ; 

4. The coui'ts of sessions, in counties other than New 
York; 

5. The court of general sessions in the city and county 
of New York ; 

6. The courts of special sessions ; 

7. The police courts. 

The coui*ts of special sessions and police courts are 
deemed infeidor courts not of record, within the section of 
the Constitution which provides for the removal of jus- 
tices of the peace and judges, or justices of inferior 
coui*ts not of record, ana their clerks, by such county, 
city or state courts as are designated by law ; but for no 
other purpose. 



Qfi3ieCowiforVte '. 

Sec. 13.' lU jariedictlon. 

13. Mcmbui'D or tlifl court, 

14. PreslcliDgjndKe. 

15. Clerks uiu omcera. 
10. Seal of llie couit. 

17, TiraeorbuliliUK thee 
13. Oaih U> niemlierB o[ I 
19. AilJuui'umeuU. vie. 
30. GamptasatioD ot metr 

S 12. Jinisdictiaii.— The 

menla has powei- to try im 
by the assembly, of &11 <av 
justices of the i>«ace, justi 
justices, and their iJei'bs, 
cunduct in office. 



J 13. Members of the ci 

of the [ifeBtdeiit of the senal 
of them, and the judges ( 
majoi'ity of them, out on ' 



} 14. Presiding judge,—' 

or in case of hia impeach 
chief judjje of the court of 
both, Bvich other memtier s 
presiding judge of the coui" 

$ 15. Olorki and officei 

the Henate ai'e the clerk an 
trial uf iinpeax;hments. 
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the office of the secretary of state shall contintie to be 
the seal of this court and must be kept in the custody 
of the clerk of the senate. 

( 17. Time of holding court. — Upon the delivery of an 
impeachment fi*om the assembly to the senate the pi^- 
dent of the senate must cause the court to be summoned 
to meet at the capitol in the city of Albany, on a day not 
less than thirty nor more than sixty days from the day 
of the delivery of the ai'ticles of impeachment. 

§ 18. Oath to membera of court. — At the time and 
place appointed, and before the court proceeds to act 
upon the impeachment, the clerk must administer to the 
presiding judge, and the presiding judge to each of the 
membei-s of the court then present, an oath or affirma- 
I tion truly and impartially to tiy and detennine the 

impeachment ; and no member of the court can act or 
vote upon the impeachment, or any question aiising 
thereon, without having taken this oath or afhi'matlon. 

§ 19. Adjournments, etc. — The court may adjourn 
from time to time and hold its sessions at such places as 
it may determine, but no moi-e than two sessions of the 
court can be held during the recess of the legislature in 
any one year. 

§ 20. Compensation of members and officers. — The 

wiit and process of the court must be signed by the 
clerk and tested in the name of the president or the 
senate. The president of the senate and each senator 
are entitled to receive for their services and expenses 

' while actually attending the court the same rate of com- 

I pensation as an associate judge of the court of appeals is 

entitled by law to receive for his services and expenses 

L as such judge for the same time. The other officei'S of 

the court, excepting the judges of the court of appeals, 
are entitled to the same comx^ensation for their attend- 
ance thei'eon, and for traveling to and from the place 

V where it is held, as is allowed them for attending a 
meeting of the senate, but no such compensation shall be 
'^received for attending the court during a session of the 
legislature. 
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TITLE III. 

Of the Courts of Oyer and Terminer, 

Seo. 21. Court of oyer and terminer in each county. 

22. Its jurisdiction. 

23. Bywliom ixeld. 
1^. Writ or process. 
25. Cierk. 

5 21. Court of oyer and terminer in each county^ — 

There is in each of the counties of this state, except that 
for this purpose Fulton and Hamilton are deemed one 
county, a court of oyer and terminer, with the jui:isdic- 
tion confeiTed by the next section and no other, but noth- 
ing contained in this section affects its jurisdiction in 
actions or proceedings now pending therein. 

It is a continuous court. Appov. Peo., 20N. Y., 631 ; Kaugh- 
ton V. Peo.,7 Abb. Tr. [N. S.], 421. 



§ 22. Jurisdiction. — The court of oyer and terminer 
has jurisdiction : 

1. To inquire by the intervention of a grand jury of 
all crimes committed or triable in the county j 

2. To try and detennine all such crimes and to try ali 
persons indicted for the same ; 

3. To deliver the jails of the county, or city and county, 
according to law, of all prisonei*s therein ; 

4. To try any indictment found in the court of sessions 
of the county, or the court of general sessions of the city 
and county of New York, which has been sent by order ' 
of the court of sessions or general sessions to and received ' 
by the court of oyer and terminer, or which has been 
removed from any court into the court of oyer and ter- 
miner, if, in the opinion of that coiu't, it is i)roper to be 
tried therein; 

5. To exercise the same jurisdiction as a court of ses- 
sions in a cause or proceeding transferi'ed according to 
sections 40 and 41 of this Code ; 

6. By an order, entered in its minutes, to send any ^ 
indictment found therein for a ci-ime triable at the courJjH 
of sessions of the county, or the court of general sessioiis^ 
of the city and county of New Yorh^ to such court ; 



A 



.1 



t)'. 



'I 



ns 



d OYER AND TERMINER. §§ 23-25. 

7. To grant new trials in all cases tried therein ; 

8. To let to bail any person committed, before indict- 
zn.ent found, upon any criminal charge whatever ; 

9. To exercise the powera confeiTed upon it by other 
pftx-ovisions of this Code, and by special statutes. 

Court cannot adjoam to place not appointed for holding. 
K'orUirup V. Peo, 87 K. Y., 208. 



$ 23. By whom held. — A co^rt of oyer and terminer 
composed of the following officera : 

1. In a county, other than the city and county of New 
York, of a justice of the supi-eme coui-t, who must preside 
'with any two of the following officei's : the county judge 
and the justices of the sessions of the county. If the jus- 
tices of sessions, or either of them, fail to attend at the 
commencement of or duiing the term, or his office at such 
time is or becomes vacant, the pi'esiding judge, by an 
order entered in the mmutes of the court, may designate 
any justice of the peace of the county to serve as justice 
of sessions during the term, or, if the order is made by 
i*eason of non-attendance, until the absentee attends, but 
only during the tenn at which it is made is the ortjer in 

^ foi-ce ; 

2. In the city and county of New York, a court of oyer 
^ and terminer may be held by a justice of the supreme 

court, without an associate. 



Art. 6, J 7, N. Y. Const. If jastices be changed or absent 
during trial, it is a mistrial. Shaw v. Peo., 3 Hun, 272 ; Blend 
V. Pco., 41 N. Y., 604. A trial justice cannot testily. Dohring 

»ns| V. Pco., 2 8. C.,458; 59 N. Y.,874. Sub. 2. See Smith r. Poo., 

liji 47N. Y.,330. 

ler 
ed 
en 



§ 24. Writ or process. — A. writ or process issued out 
of the court of oyer and terminer must be tested in the 
^ I name of a justice of the supreme court of the district, and 
^ 1 may be directed by the court into any county of the state, 
as occasion requires. 



§ 25. Clerk. — Except the clerk of the county of New 

York, the clerk of each county is, by virtue of his oflicey 

, the clerk of the court of oyer and tenniner held therein. 



|§ 26-28. 
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TITLE IV. 

Of the (My Courts. 

Ohaptbr I. The city court of Brooklj'n. 

II. The saperior court ol* Buffalo. 

III. The other cit^r courts. 

IV. Greneral provislous relating to city courts. 

CHAPTER I. 

THB CITT COURT OF BROOKLYIT. 

Seo. 26. Jurisdiction. 
27. By wliom held. 

§ 26. Jurisdiction. — The city court of Brooklyn has 

criminal jiuisdiction: 

1. To the same extent and in the same manner, and 
with the same powei* as a court of oyer and terminer in 
the county of Kings in the indictment and trial of all 
offenses committed in the city of Bi-ooklyn, whenever a 
bill of indictment for any such offense has been trans- 
mitted to the court by the court of sessions or coui*t of 
oyer and terminer of the county of Kings ; 

2. To remand any such indictment to the court of ses- 
sions or court of oyer and terminer of the county of 
Kings ; 

3. To prosecute a forfeited recognizance taken by the 
court of sessions or court of oyer and tenniner of Kings 
county and binding the party or parties and witnesses to 
such indictment to appear in the city of Brooklyn. 



§ 27. By whom held. — Any one of the judges of the 
city court of Brooklyn may hold a court of criminal 

jurisdiction. 

CHAPTER n. 

THE SUPBRIOB COURT OF BUFFALO. 

Sec. 28. Jurisdiction. 
29. By whom held. 
80. Terms. 

« § 28. Jurisdiction. — The superior court of Buffalo has 
o:riminal jurisdiction : 
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1. To inquire by a grand jury of all crimes committed 
in tlie city of Buffalo ; 

2. To try and determine all indictments found therein, 
or sent thereto by another court for a ciime committed 
in that city ; 

3. To send any indictment Trending therein undeter- 
mined to the court of oyer ana terminer or to the court 
of sessions of the county of Eiie to be determined 
according to law ; 

4. 4t a geneitil term thereof exclusively to review 
ui)on motion on the indictment, with or without a bill of 
exceptions, its decisions and judgments, and grant new 
trials. 



S 29. By whom held. — The court fbr the trial of 
inoictments and the transaction of criminal business 
other than specified in subdivision 4 of the last section, 
may be held by any one of the justices thereof. 



§ 30. Tennfl. — There must be at least four terms of 
the court for the tiial of indictments and the transaction 
of criminal business held in each year to be appoinie<l 
as presciibed in section 280 of the Code of Civil Pi*o- 
eedure. 

CHAPTER III. 

THE OTHBB dTY COURTS. 

8eo. 31. Other city conrts. 
32. By whom held. 

§ 31. Other city courts. — The other city courts, hav- 
ing* oiiginal criminal junsdiction, are the recorder's 
court of Utica, the recoi*der's court of Oswego, and the 
mayor's court of Hudson. Their jurisdiction in criminal 
mattei-s is defined by special statutes, and continues as 
thus defined. 



$ 32. By mrhom held. — ^These courts for the exercise 
of their criminal jurisdiction must be held by the follow- 
ing ofi&cers : 
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1. The city courts of Utica and Oswego by the recoi*d- 
ers of those cities respectively ; 

2. The mayor's coui*t of Hudson, by the mayor of that 

city. 

CHAPTER IV. 

GBNERAL PROVISIONS BBLATIKa TO CITY COURTS. ^ 

Sec. 33. Indictments for offenses punishable with death to be 
sent to oyer and terminer. 

34. Indictments for crime not punishable by deatii. 

35. Indictments when to be sent to city court. 

36. Court continued beyond terms. 

S 33. Offenses punishable with death. — When an in- 
indictment is found at a city court for a crime punish- 
able with death, the court may send it to the next court 
of oyer and terminer of the county. 

§ 34. Crime not punishable with death. — A city court 
may also send an indictment found therein and remain- 
ing undetermined for a crime not punishable with death 
to the next court of oyer and terminer of the same 
county, to be determined according to law. But that 
court, if, in its opinion, the same is not proper to be 
tned thei-^in, may remit it back to the court by which 
it was sent, which must proceed thereon as if it had re- 
mained there. 

§ 35. Indictments when sent to city court. —: When 

an indictment is found at a court of oyer and terminer, 
or of sessions, in a county embracing any of the cities 
in which a city court havinof original criminal jurisdic- 
tion is established, for an offense committed in that city, 
the court in which it was found may send it to the next 
city court in which it is triable, which must proceed to 
try and detennine the indictment as if it had been found 
therein. 



§ 36. Court continued beyond terms. — If the trial of 
a cause be commenced before the expiration of the term 
of a city court the court may be continued beyond the 
term, to the completion of the trial and the rendering of 
judgment on the verdict. 
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aa COURTS of BES8I0N& K 87-89. 

TITLE V. 

OJ the Courts of JSesaiona. 

Chaftsb I. The conrts of scssionB in generaL 

n. The courts of Bessions in coonties other than New 

York, 
ni. The court of general sefisions of the city and 
connty of New York. 

CHAPTER I. 

THB C0UBT8 OF SBSSIOITS BT OBiniRAL. 

Sec. 37. General provisions. 

38. The courts of sessions. 

§ 37. General proviaiona. — There is in each of the 
counties of this state a coui't denominated the court of 
sessions, with the jurisdiction confeiTed by the next two 
chaptera and no other, but nothing contained in this sec- 
tion affects its jurisdiction in actions or pi*oceedinga now 
pending therein. 

Art. 6, $ 16, N. Y. Const. 

§ 38. The courts of sessions, — ^The courts of sessions 
ai'e 

1. The courts of sessions in counties other than New 
York ; 

2 The court of general sessions in the city and county 
of New York. 

CHAPTER n. 

COURTS OF SESSIONS IN COUNTIES OTHER THAN NEW YORK. 
Sec. 39. Jurisdiction. 

40. Indictments to be transferred to oyer and terminer. 

41. Id.; remitting back. 

42. By whom held. 

43. Justice disqualified. 

44. Same. 

45. When and where held ; JnrorB. 

46. Jurors, when to be drawn. 

47. Clerk. 

48. Writ or process. 

48. Compensation of justice. 

§ 39. Jtirisdictioii. — The courts of sessions embraced 
in this cliapter have jui*isdiction : 
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1. To inquire by the intervention of a grand jury of all 
crimes committed or triable in the county ; 

2. To try and determine indictments found therein op 
sent thereto by the court of oyer and terminer of the 
county or by a city court in the county for crimes not 
ptmishable with death ; 

3. To hear and determine appeals from ordei-s of 
justices of the peace under the pi-ovisions of law I'espect- 
ing" the support of bastai-ds ; 

4. To examine into the circumstances of persons com- 
mitted to piison as pai'ents of bastards, and to discharge 
them in the eases provided by law ; 

5. To try and determine complaints under the provis- 
ions of law respecting maste]*s, appi*entices and servants ; 

6. To review the convictions of disoi-deriy pei^sons 
actually impnsoned, and to execute the powei-s conferi-ed 
and duties imposed by law in relation to those persons } 

7. To continue or discharge recognizances, undertak- 
ings and bonds of peraons bound to keep the peace or to 
be of good behavior, and to inquire into and determine 
the complaints on which they wei*e founded ; 

8. To compel relatives of poor pei*sons and committees 
of the estates of lunatics to support such persons and 
Itmatics in the cases and manner pre«»cribed by law ; 

9. To exercise the powers conferred by law in relation' 
to the estates of persona absconding and leaving their 
families chargeable to the public ; 

10. To let to bail persons indicted therein for any 
crime triable therein, as provided by law ; 

11. To let to bail persona committed to prison of the 
county before indictment for any offense tnable in the 
court ; 

12. To discharge persons who have remained in- 
prison without indictment or trial in the cases prescribed 
by law ; 

13. To revoke licenses in the cases and mode pre- 
scribed by law; 

14. To grant new trials in all cases tried therein-; 

15. To execute such other powers and duties as may 
be conferred by statute, or are now defined by special 
statute relating thereto. 

§ 40. Indictments to be transferred. — A court of ses-. 
sions must send every indictment there found for a crimii 
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not triable thereia to the court of oyer and terminer of 
the county, or to a city coui*t having jurisdiction to try 
and determine the same. 

§ 41. Id. J remittiiig back. — A court of sessions may 
send an indictment pending therein to the court of oyer 
and terminer of the same county, to be determined ac- 
cording* to law, and if such indictment is i*emitted back 
without trial by the court of oyer and tenniner, the coui't 
of sessions may proceed th<ireon. 

§ 42. By whom held.— A court of sessions must be 
held by the county judge, with two justices of sessions 
to be designated according to statute. If the jiustices of 
sessions, or either of them, fail to attend the commence- 
ment of, or duiing the term, or if his office at such time 
is or becomes vacant, the county judge, by an order 
entered in the minutes, may designate any ju tice of the 
peace of the county to sei've as justice of sessions during 
the term, or if the order is made by reason of non- 
attendance, until the abseiitee attends. 

Art. 6, f 15, N. Y. Const, 

§ 43. Justice disqualified. — Whenever a justice of 
sessions is disqualified to act in any cause or pi*oceeding 
pending in a couii; of sessions, the county judge must 
designate some other justice of the peace of the county, 
to act as member of the court dui-ing the trial or deter- 
mination of such cause or proceeding. 

General provisions as to disqualifications of Judicial officers. 
See 3 R. S. (6th ed.) p. 436, $} 2, 7, 8, and cases there cited. 

§ 44. Comity Judge disquafified. — If the county 
judge is, for any cause, incapable of acting in any crim- 
inal action or proceeding pending in the court of sessions, 
the court must transfer the same to the court of oyer 
and terminer of the county, or to a city court having 
junsdiction of such an action or proceeding. 

§ 45. When and where held ; Juries. — A court of 
sessions must be held at such times as the county judge 
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of the county, by order, dedgr 
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§ 46. Juroirs, when to be dra 

fail to designate the term at whi 
is required tjD attend, the grand 
drawn and summoned for each 
order mentioned in the la^ eeclj 



§ 47, ClfO'k. — Except in the 
York, the clerk of the county is 
— "H thereof. 



' { 48. Writ or prooeBB. — Eve 

out of a court of sessions may 1 
the term in which the court i 
returnable on any other day of 
next term. 

§ 49. Oompeiuatloa of Jiutioi 

la entitled lo receive three doUfti 
ance at a court of sessions or coi 
and to five cents a mile for trave 
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CHAPTER nL 

THB GOT7BT OF ORITBRAL 8BSSION8 IS THB GITT AHB GOVIfTf 

OF NBW YORK. 

Sec. 60. This coart continued ; proceedings now pending. 

51. lU jurisdiction. . 

52. Division of court. 

53. Parts, by whom held. 

• 54. When held and its duration. 

55. Accommodation for oooit and officers, 

§ 60. This court contioiied j proo6«dingi now pen<l« 
lug. — Tlie coui*t known as the court of general se&sions 
in and for the city and county of New York ia continued, 
with the juiTsdiction conferred by the next two sections 
and no other. But nothing contained in this section 
affects its junsdiction of actions and proceeding-g now 
pending therein. 



§ 61. Jurisdiction. — The court of gpeneral sessions of 
the city and county of New York has jurisdiction : 

1. To try, determine and punish, accoi^ding to law, all 
crimes, including crimes punishable with death or im- 
prisonment in the state prison for life ; 

2. To exercise, in cases arising in the city and county 
of New York, the same powei's as are conferi'ed by 
statute upon courts of sessions in other counties ; 

3. To tiy and determine any indictment found in the 
court of oyer and terminer of the city and county of New 
York, which has been sent by order of the court of oyer 
and temiiner to and received by the court of general 
sessions; and, 

4. To exercise such powers as are now defined by 
special statute relating thereto. 

§ 62. IMvislon of court — The court of general sessions 
of the city and county of New York is divided into threa 
parts. 

5 53. Parts, by n^hom held. — Any one of the fhree 
parts of the court of general sessions of the city and 
county of New York may be held by the recorder of the 

2 
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city of New York, or the city judgfe, or the judge of the 
court of general sessions. A judge of the court of com- 
mon pleas for the city and county of New York may 
also hold it. 



§64. When held and duration. — Each part of the 
court of general sessions in and for the city and county 
of New York, may be held ea.ch month, commencing on 
the fii'st Monday and continuing so long as, in the opin- 
ion of the judge sitting and of the district attorney, the 
public interest requires, but one part only is required to 
be held during the months of July and August, and two 
parts only dui-ing the res^ of the year. 



§ 56. Accommodation for court and officers. Appoint- 
ment of clerks, etc. — The court has the same power to 
direct suitable provisions to be made for its accommoda- 
tion as is now possessed by the supreme coui-t. The 
recorder, city judge, and judge of the court of general 
sessions, must appoint a clerk, and not more than four 
deputy clerks, two interpreter, and two stenographei*s. 
The clerk and deputy clerks so appointed must act also 
as clerks and deputy clerks of the court of oyer and 
terminer in the city and county of New York. 



TITLE VI. 

of the Courts of Special JSessions and Police Ckrwrt$, 

Chapter I. The special sessions except in the cities of Kew 

York and Albany. 
II. The special sessions in the city and county of New 

York. 
III. The BDOcial sessions of the city of Albany. 
IV^. The police courts. 



19 SPECIAL SESSIONS. $ 56. 



CHAPTER I. 

THB SFBCIAL SESSIONS BXCEPT IN THB CITIES OF KEW YORK 

AND ALBANY. 

Sec. 56. Jurisdiction of courts. 
57. Exclusive jurisdiction. 
68. Limitation. 

59. Trial and pnnishment of certain crimes. 

60. Special sessions in ISiookiyn. 

61. Id. ; in Oswego. 

62. By wliom held. 

63. Becorder of a city to hold court. 

j 56. Juzisdiction of courts. — The courts of special 
. sessions, except in the city and county of New York, 
and the city of Albany, have pow«r, subject to the pro- 
visions hereinafter contained, to hear and determine 
chargpes for any of the following crimes committed within 
their respective counties : 

1. Petit larceny, charged as a first offense ; 

2. Assault, not charged to have been committed riot- 
ously or upon any public officer in the execution of his 
duties ; 

3. Poisoning, killing, maiming, wounding or cruelly 
beating animals ; 

4. Racing animals within one mile of the place where 
any court is held ; 

5. Willful trespass, or for severing any pi»oduce or 
article from the freehold, not amounting to gi^and lai*ceny ; 

6. Selling poisonous substances not labeled as i*equired 
bylaw; , 

7. Maliciously removing, harboring, defacing, or cut- 
ting down monuments or marked ti^ees ; 

8. Maliciously breaking, destroying or removing mile 
stones, mile boai-ds or guide boards, or altering or defac- 
ing any inscription thereon ; 

9. "Willfully or maliciously destroying any public or 
toll bridge, or turnpike gate ; 

10. Intoxication of a person engaged in running any 
locomotive engine upon any railroad, or while acting as 
a conductor of a car, or train of cars, on any such i*ail- 
road ; 

11. Setting up or drawing unauthorized lotteries, and 
for printing and publishing an account of any such illegal 
lottery, game or device ; and for selling and procuring 
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lottery tickets to be sold, and for offering for sale op dis- 
tribution any property depending" upon any lottery, and 
for selling any chances in any lottery, conti'ary to the 
pi'ovisions of law ; 

12. Unlawfully running, trotting or pacing hoi*ses, or 
any other anims^ ; 

13. Offenses against the laws relating to excise and the 
regulation of taverns, inns and hotels ; 

14. Voting more than once at the same election, or 
procuring illegal votes ; 

15. Making or vending any slang-shot or any similar 
weapon ; 

16. Unlawfully disclosing the finding of an indictment ; 

17. Unlawfully bringing to or carrying letters from- 
any State prison ; 

18. Unlawfully, willfully or maliciously destroying or 
injuring any mifi-dam or embankment necessary for the 
support of such dam ; 

19. Unlawfully, intentionally or willfully injuring any 
telegi»aph wii'e, post, pier, abutment, materials or prop- 
erty belonging to any line of telegi'aph ; 

20. Unlawfully, knowingly and willfully counterfeiting 
any rejn*esentation, likeness, similitude or copy of the 
private stamp, wrapper or label of any mechanic or 
manufacturer ; 

21. Malicious trespass on lands,' trees or timber, or 
injuring any fruit or ornamental or shade tree ; 

22. Maliciously or wiUfuUy breaking or lowering any 
canal walls, or wantonly opening any lock-gate, or des- 
troy mg any bridge, or otherwise unlawfully injuring 
such canal or bridge ; 

23. Unlawfully counterfeiting or defacing marks on 
packages ; 

24. Unlawfully and negligently setting fire to wood or 
fallow land, or allowing the same to extend to lands of 
others, or unlawfully i^efusing to extingnish any fii^e ; 

25. Unlawfully cutting out, altering or defacing any 
mark on any logs, timber, wood or plank, floating m any 
of the waters of this state, or lying on the banks or 
shores of any such watei-s, or at any saw-nulls, or «h 
any island where the same may have drifted ; 

26. Unlawfully fi-equenting or attending a steamboat 
landing, railroad depot, church, banking institution, bro- 
ker's office, place of public amusement, auction room. 
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Btore, auction sale at private residence, passenger car, 
hotel, restaurant, or at any other gathering' of people ; 

27. Unlawfully taking and carrying away the oysters 
of another, Lawfully planted upon tne bed of a nver, bay, 
sound, or other watera within the jui'isdiction of this 8tate ; 

28. Removing property out of the county, with intent 
to prevent the same from being levied upon by execution, 
or secreting, assigning, conveying, or otherwise disposing 
of property, with intent to defi-aud any creditor, or to 
pi*event the pi*operty being made liable for the payment 
of debts ; or for receiving property with such intent ; 

29. Unlawfully selling or giving to any Indian any 
spirituous liquors or intoxicating drinks ; and 

SO. Such other jurisdiction as is now defined by special 

statute. 

Art. 6, i 86, K. Y. Const. 

§ 67. Zizclusive Jurisdiction. — Courts of special ses- 
sions, except in the city and county of New York and the 
city of Albany, have, in the firat instance, exclusive juna- 
diction to hear and determine charges for crimes, ai'ising 
"within their resi)ective counties, as follows : 

1. Driving any carriages upon any turnpike, road or 
highway in the state, for running, or peimitting hoi-ses 
to inin ; 

2. Racing, running or testing the speed of any hoi*fie, 
or other animal, within one mile of the place where any 
court is sitting ; 

3. Cruelty to animals contrary to law ; 

4. Cheating at games; "' 

5. "Winning or losing at any game or play, or by any 
bet, as much as twenty-five dollai-s within twenty-four 
houi-s ; 

6. Selling liquors in the court-house contrary to law, 
and for selling liquor in jails contrary to law ; 

7. Crimes against the provisions of existing laws, for 
the prevention of wanton and malicious mischief. 

See Peo. ex rel. Comaford v. Datcher, 20 Hun, 241 ; Devine v. 
t»eo , lb., 98. 

§ 68. Iiimitation. — Except as prescribed in the last 
Section, the jurisdiction conferred upon courts of special 
sessions can be exercised only in the following cases : 
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1. When the party charged, upon his being brouglit 
before the magistrate, requests to be tried by such 
court; 

2. When not having made such request, and after hav- 
ing been required by the magistrate to give bail for his 
appearance at the next court of sessions in the county, he 
omits to do so for twenty-four hours. 

Sub. 1, By such election defendant waives all objections to 
juriridicton. Gill v. Peo., 8 Hun, 187 ; 60 N. Y., 643. 



§ 59. Trial and punishment of certain crimes. — A 

court of special sessions having jurisdiction in the place 
where any of the crimes speciiied in sections 56 and 57 
is committed, has jurisdiction to try and determine a 
complaint for such crime, and to impose the punishment 
prescribed upon conviction of the oflender ; unless such 
offender is entitled to demand, and does seasonably de- 
mand, a trial elsewhei*e, giving bail according to statute. 



§ 60. Special sessions in Brookl3rn* — A. coart of spec- 
ial sessions in the city of Brooklyn has also jurisdiction to 
try any person arrested in the county of Kings, and 
brought before it charged with an aftray or riot, commit- 
ted within the county, 

§ 61. Id .; in Oswego. — ^The court of special sessions in 
the city of Oswego, where held by the recorder, has also 
jurisdiction over all cases of offenses, crimes against pub- 
lic decency, selling unwholesome provisions, cheats, 
breaches of the peace, disobeying the commands of offi- 
cers to render assistance in criminal cases, obstinicting 
officera in the discharge of their duties, adulterating dis- 
tilled spirits, not delivering marked property, defacing 
marks or putting false marks on floating timber, all vio- 
lations against the laws and ordinances of or applicable 
to the city, when such violation is a misdemeanor, and 
all attempts to commit any crimes herein named or re- 
ferred to when such attempt is a misdemeanor. 

• 
§ 62. By whom held. — Unless provision is otherwise 
made by law, a court of special sessions must be held by 
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one justice of the peace of the town or city in which the 
same is held. 

§ 63. Recorder may hold coiirL — A recorder of a dty 

has power to hold a court of special sessions therein. 

CHAPTER II. 

THB 8FBCIAL BBSSIOlfS IN THB CITT AKD CODITTT OF KlfiW 

YORK. 
Sec. 64. Jurisdiction. « 

65. Oiticers, how appointed. 

66. Term of office. 

67. Court, wlieu held. 

} 64. Jurisdiction. — The court of sjiecial sessions in 
the city and county of New York has jurisdiction : 

1 . To try and deteiinine according to law all com- 
plaints for misdemeanoi's, unless the defendant elects to 
be tried at the court of general sessions, or the court of 
special sessions sends the case to the court of general sesr 
sions for tiial ; , 

2. To remit fines imposed by it, and in place of the 
fine remittted, substitute, in its discretion, imprison nicTi* ; 

3. By an order entei-ed in its minutes, to declare for- 
feited the recognizance of a defendant, taken by the 
court, to appear thereat, upon his failui-e so to apj)ear ; 

4. To impose the same punishment as is authorized by 
statute to be inflicted in like cases tried in the court of 
genei'al sessions of the peace of that city and county ; 

5. By warrant attested in the name of any one of the 
justices authoiized to hold the court, signed by the 
clerk thereof, and entered in the minutes of the court, to 
enfoi*ce its judgments and ordera ; to bring before the 
court all accused persons for trial and judgment in all 
cases in which it has jurisdiction ; to issue subpoenas for 
the attendance of witnesses, attachments for contempt, 
and other process necessary for the proper conduct of 
the coni't ; 

6. To require the principal in a recognizance to appear 
at the court, and enter into a further recognizance to 
keep the peace, or to be of good behavior, or both, 
toward the people of the state, for a period not exceed- 
ing one year, and in default thereof to cor. mit him to 
prison till he be discharged therefrom according to law. 
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{ 66. Officers, how appointed. — The police jostices 
of the city and county of New York, by the vote of & 
majority, have the exclusive power to appoint the clerk, 
deputy clerk, stenographer, intei-preter and other offi- 
cei*s of the court of special sessions in the city and 
county of New York. 

§ 66. Teirm of office. — The term of office of the clerk 
and deputy clerk of the court of special sessions in the 
eity and county of New York is the same as the term of 
office of the police justices of that city. 

} 67. CoTirty when held. — The court of special ses- 
sions in the city and county of New York, may be held 
as often and at such times as the justices thereof may 
think expedient. 

CHAPTER m. 

THE SPBCULL SBSSIONS DT THB GUY OF ALBJOTT. 

Seo. 6d. JuriBdiction. 

69. By whom held. 

70. Inability of judge. * 

71. Officers to atteud. 

72. Clerk. 

73. Court, when and where held. 

§ 68. Jurisdiction. — The court of special sessions in 
the city of Albany has jurisdiction : 

1. To t]*y and determine all cases of petit larceny 
chai*ged as a firat offense, and all misdemeanors, not 
being infamous crimes, committed within the city ; 

2. To take i-ecognizances to appear before the court at 
a succeeding term fi>om pei'sous charged with a ciime 
or misdemeanor triable therein ; 

5. To enforce sentence of fine or impiisonment, or 
both, in the discretion of the court, in all cases within 
its jurisdiction, upon conviction, to the same extent as 
the court of sessions of the county of Albany could do 
in like cases ; 

4. To punish a contempt of court in the same manner 
and to the same extent as the court of oyer and terminer 
of the county could do in like cases ; 

6. To punish a juror or witness neglecting to appear, 
in the same manner and to the same extent as the court 
of oyer and terminer of the coxmty could do in like cases; 



J 
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6. On motion of the district attomey, to issue a 
rant for the an^est of a perscm who nenplecta to appear 
agi*eeably to the requijrements of a recognizance to ap- 
pear thereat, commanding the officer executing* the same 
to bring the party forthwith before the coux't, if in ses- 
sion, otherwise to commit him to the common jail of the 
county, there to i*emain until delivered by due course of 
law. 

See Chap. 284, Lawd, 1872, amended, id. 864, Laws, 1881. 

} 69. By whon held. — The court of special sessions 
in the city of Albany must be held by the recorder of 
the city, together with one or moi-e of the justices of the 
peace to be associated with him. In case of the absence 
or inability of the i-ecorder to act, the county judge of 
the county of Albany must act in his place. 

Judgment by a majority of court U good . Peo. ex rel. Sam- 
moiiBV. Waodell, 21 Hon, 516. The justice may be diopeused 
with ; see laws, supra. 

{ TO. Inability of Judg9.— If the recorder and county 
judge are both unable, by reason of absence or other 
cause, to hold the court, the clerk must adjourn the 
court to the next following Tuesday and continue such 
adjournments until the i-ecoixler or county judge attends. 

$ 71. Officers to attend. — Not more than two officers 
shall be designated or appointed by the sheriff or other 
authonty to attend the court of special sessions of the 
city of Albany, unless the court shall, by an order 
entered in its minutes, i-equii'e the attendance of a greater 
number. 

§ 72. Olerk.— The county clerk of Albany county is 
clerk of the court of special sessions of the city of Albany, 
and must attend the same in person or by deputy. 

§ 73. Court, when aad where held.— The court of 
special sessions of the city of Albany must be held at 
the city hall in the city of Albany, on Tuesday of each 
week, and may be held and continued for such length of 
lime as it deems i»roper. 
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CHAPTER IV. 

THB FOLICB COURTS. 

Sec. 74. Jurisdiction. 

75. Ele -tiou of justices. 

70. Justice to take and file oath of office, etc, 

77. Justice, h(Av to liolU office. 

78. Compeusatiou ol* jubiice. 

§ 74. Jurisdiction. — Police justices of cities and vill- 
ages have such j uii^diction, and such only, as is specially 
coiifei'red upon them by statute. 



§ 76. Election of justices. — Upon the application in 

writing of uoc less than twenty-tive electore, inhabitants 
of any incorporated village in this state in which no 
provision now exists for the election of a police justice, 
the board of trustees of such village may determine, by 
i-esolution to be entered in their minutes of proceedings, 
that a police justice should be elected for such village ; 
and if they so determine, the -electoi-s of the village may 
at their next annual election, or at a special election to 
be called for the purpose, and to be conducted in the 
same manner as the annual election, choose a police 
justice who must be a resident elector of the village; 
and thereafter a police justice must be elected in such 
village, at the annual charter election next preceding the 
expiration of a regular term, or at the next annual elec- 
tion after a vacancy, on the same ticket with the other 
elective village officers. Any vacancy must be filled by 
appointment by the board of trustees of the village. 



§ 76. Justice to take oath, etc. — A police justice 
elected or appointed as prescribed in the last section 
must, before enteiing upon the duties of his office, and 
within fifteen days after receiving notice from the village 
clerk of his election or appointment, take before the 
clerk, the constitutional oath of office, and file the same 
with the clerk, together with a bond with such sureties 
and in such amount as shall be approved by the board 
of trustees of the village, 'conditioned for the faithful 
pei^formance of his official duties. 
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§ 77. Justice, how to hold office. — A police justice 
elected or appointed as presciibed in section 75» holds 
his office as follows : 

1. If elected at the first election held after the creation 
of the office, he must enter upon the duties of his office 
immediately after qualifying, as prescribed in the last 
section, and holds his office until and including the thirty- 
fii*st day of December, in the third yeai* succeeding his 
election ; 

2. If elected at any subsequent election, except as 
pi-^sciibed in the next subdivision, he must enter upon 
the duties of his office on the first day of Januai'y suc- 
ceeding his election and hold his office for three years ; 

3. If elected to fill a vacancy, he must enter upon the 
duties of his office immediately after qualifying, as pre- 
scribed in the last section, and hold his office for the 
unexpired term ; 

4. If appointed, he must enter upon the duties of his 
office immediately after qualifying, as prescribed in the 
last section, and hold his office until his successor is 
elected and qualifies. 



§ 78. Compensation of Justice. — A police justice can- 
not retain to his own use any costs or fees, but may 
receive for his services an annual salary, to be fixed in 
villages by the board of trustees, and in cities by the 
common council, except where the same is otherwise 
fixed by law ; and such salary shall not be increased or 
decreased dui'ing his term of office. 
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PART 11. 

OP THB PRBVBNTION OP CRIMB. 

TiTLB I. Op lawful RBSISTAVGB. 

II. Op THB INTBBVBNTI02f OP THB OPFIGBBS OF JUS- 
TIOB. 

TITLE I. 

Of LawfvZ Hesistance, 

Chapter I. General provisions respecting lawftil resistance. 
II. Rcsislance by the party about to be injured. 
III. £esi8tauce by other parties. 

CHAPTER I. 

GBNBBAL PBOYISIONS RESPBCTINQ LAWPUL RBSISTAirCB. 
Sec. 79. Lawful resistance ; by whom made. 

§ 79. Lawful resistance. — Lawful resistance to the 
commission of a crime may be made : 

1, By the party about to be injured ; 

2. By other parties. 

CHAPTER n. 

RBSISTANCB BY THB PARTY ABOUT TO BB INJUBBD. 

Sec. 80. In what cases ; to what extent. 

§ 80. In what cases. — Resistance sufficient to prevent 
the crime may be made by the party about to be injured : 

1. To prevent a crime against his pereon ; 

2. To prevent an illegal attempt by foi*ce to take or 
injure pi'opei'ty in his lawful possession. 

Sub. 1. A person attacked if justified in reasonably apprehend- 
ing great bodily harm and the danger imminent may kill his 
assailant. Shorter t; Peo., 2 N. Y , 193 ; Patterson v. Peo., 46 
Bar., 625; see Peo. v. Lamb, 54 Bar., 342; Peo. v. Austin, 1 Park., 
154 ; Peo. v. Cole, 4 Park., 35 ; Plomer v. Peo. , lb., 558 ; Uhl v. 
Peo., 6 ib., 410. Party assailed must avoid attack if possible to 
justify resistance. Peo. v Sullivan,.? N. Y., 396; Peo. v. Cole, 
sup.; Peo. V. Harper, Edm. S. C, 180; Shorter r. Peo., sup. Be- 
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sistancc to prevent consammation of afelonr. See Raloffv. 
Peo., 45 N. Y., 213 ; Peo. v. Hand, 4 Alb. L. J., 91 Need not 
first invoke protection against anticipated aasaait. Evers v. 
Peo., 3 HuQ, 716 ; 63 N. Y., 6-25. Sub. 2. Defense of possession 
of real propei-ty. Corey v. Peo., 45 Barb., 262 ; Wood v. Phil- 
lips, 43 N. Y., 152 ; Peo. v. Gulick, Lalor. 229 ; Harrington t. 
Peo . , 6 Barb. , 607. Defense of personal property. Gyre v. Ctd* 
yer, 47 Barb., 592. 

CHAPTER in. 

RBSISTANCB BY OTHBB PABTIE8. 
Sec. 81. In what cases. 

§ 81. In what cases. — Any other person, in aid or 
defense of the person about to be injui*ed, may make 
resistance sufficient to prevent the injury. 



TITLE II. 

Qf tlie Iritervention of the Officers of Justice, 

Chapteb I. Intervention of paMic officers in general. 
II. Security to keep the peace. 

III. Police in cities and villages, and their attendanoe 

at exposed places. 

IV. Prevention anti suppression of rioto. 

CHAPTER I. 

nrTERYBirrioN of public officbrs nr gbvbral. 

8ec. 82. In what cases. 

83. Persons acting in their aid, jnstifled. 

§ 82. In what cases. — Crimes may be prevented by 
Die intervention of the officers of justice, 

1. By I'equiring security to keep the peace ; 

2. By forming a police in cities and villages, and by 
requiring their attendance in exposed places ; 

8. By suppressing riots. 

§ 83. Persons In aid, Justified. — When the officers of 
justice are authorized to act in the prevention of crime, 
other persons, who by their command act in their aid, 
are justified in so doing. 
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CHAPTER n. 

SBGURTTY TO KBBP THB PBA.CB. 

Slc. 84. Information of threatened crime. 

»5. Examination of uonipiainaut and witnesses. 

86. Warrant of arrest. 

87. Proceedings, on complaint beinff controverted. 
^ 88. Person complained of, when to oe tiiticliarged. 

89. Security to keep the peace, when required. 

90. Effect of givinij or relasiug to give Bicurity. 

91. Person committed lor not giving security, how dis- 

charged. 

92. Undertaking, to be transmitted to sessions. 

93. Security, when reqai'ed, ior afebault, etc., in presence 

of a court or magiatrate. 
9t. Appearance of parly iound, upon his undertaking. 

95. Person bound, may be discharged, if complainant 

does not a{)pear. 

96. Proceedings in sessions, on appearance of both parties. 

97. Undertaking, when broken. 

98. Undertaking, when and how to be prosecuted. 

99. Secur ly ior the itCace not required except according 

to this chapter. 

§ 84. Information of threatened crime. — An infoi*ma- 
tion may be laid before any magistrate that a j^ei-son 
has threatened to commit a cnme a^fainst the pei'son or 
property of another. 

§ 85. Examination. — When the information is laid 
before a magistrate, he must examine on oath the com- 
plainant and any witnesses he may produce, and must 
i*educe their examinations to writing, and cause them to 
be subscribed by the parties making them. 

§ 86. Warrant. — If it appear from such examinations 
that there is just reason to feai* the commission of the 
crime threatened, by the pei*son complained of, the 
magistrate must issue a warrant, directed generally to 
the sheriflf of the county, or any constable, marshal or 
policeman of the city or town, reciting the substance of 
the information, and commanding the officer foi'thwith to 
arrest the person complained of, and bring him before 
the magistrate. 

§ 87. TriaJ. — When the pei*son complained of is 
brought before the magistrate, if the charge be centre- 
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verted, the magistrate must take testimony in relation 
thereto. The evidence must be reduced to writing, and 
subscribed by the witnesses. 

} 88. Discharge. — If it api)ear that there is no Inst 
reason to fear the conmiis8ion of the crime alleged to 
have been thi*eatened, the person complained of must 
be discharged. 

§ 89. Security to keep the peace, when required. — 

If, however, there be just i-easoii to fear the commission 
of the cidme, the peinaon complained of may be i-eciuii-ed 
to enter into an undertaking, in such sum, not exceeding 
one thousand dollara, as tha magistrate may direc^t, with 
one or moi^e sufficient sureties, to abide the ord(^r of the 
next court of sessions of the county, and in the mean- 
time to keep the peace towai*ds the people of this state, 
and particularly towaixls the complainant. 

§ 90. Sffect of giving or refusing Beourity. — If the 

"undertaking required by the last section be given, the 
party complained of must be discharged. If it is not 
given, the magistrate must commit him to prison, speci- 
fying in the waiTant, the cause of commitment, the 
amount of security requii'ed, and the omission to give 
the same. 

§ 91. Person committed, how discharged. — If the 

person complained of be committed for not giving secu- 
rity, he may be discharged by any two justices of the 
peace of the county, or police or special justices of the 
city, upon giving the security. 



§ 92. Undertaking, to be transmitted to sessions. — 

An undertaking given as provided in section 89, must be 
transmitted by the magistrate to the next court of ses- 
sions of the county. 



§ 93. Seonxity for assault, in presence of court, etc. — 
A person, who, in the presence of a coui*t or magistrate, 
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asBaults or threatens to aesanlt another, or to commit a 
cnme against hia person or property, or who contends 
with another in angi*^ woitlg, may be thereupon ordei'ed 
by the coiu't or magistrate, to give security as provided 
in section 89, or if he i*efuse8 to do so, may be conmiitted 
as provided in section 90. 

§ 94. Appearance of party bound. — A person who has 
entered into an undertaking to keep the peace, must 
appear on the fii'st day of the next term of the court of 
sessions of the county. If he do not, the court may for- 
feit his undei'taking, and order it to be prosecuted, 
unless his default be excused. 

§ 96. Discharge, if complainant does not appear. — 

If the complainant do not appear, the person complained 
of may be discharged, unless good cause to the contrary 
be shown. 

§ 96. Proceedings on appearance of both parties. — 

If both parties ai)pear, the court may hear their proofs 
and allegations, and may either discharge the undertak- 
ing, 01' i*equire a new one, for a time not exceeding one 
year. 

§ 97. Undertaking, when broken. — An undertaking 
to Keep the peace is broken, on the failui^e of the person 
complained of to appear at the court of sessions, as pro- 
vided in section 94, or upon his being convicted of any 
crimes involving a breach of the peace. 

§ 98. Undertaking, when and how prosecuted. — Upon 

the district attorney producing evidence of such convic- 
tion to the court of sessions to which the undertaking is 
returned, that court must order the undertaking to be 
prosecuted; and the district attorney must thei-euj^n 
commence an action upon it in the name of the people 
of this state. 

§ 99. Security not required except according to this 
chapter. — Security to keep the peace or be of good 
behavior, cannot be required, except as prescribed in 
this chapter. 
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CHAPTER in. 

POLICE IS CrriBS Airo VILLAOSaB, AHD THBm ATTBirDAyCB AT 

BXFOSBD PLACBS. 

Sbc. 100. Organization and regulation of the police. 

101. Force to preacorye the peace, at pabflo meetings, when 
and how ordered. 

§ 100. Organization and ref;iilation of the police.— 

The organization and regulation of the police in tiie 
cities and villages of this state are governed by special 
statutes. 

« 

§ 101. Public meetingk—The may<H- or other officer 
having- the dii-ection of the police in a city or village, 
must order a force, sufficient to preserve the peace, to 
attend any public meeting, when he is satisfied that a 
breach of the peace is to l^ appi*ehended. 



CHAPTER IV. 

PKBVBNTIOir AND SUPPRESSION OP RIOTS. 

Sec. 102. Powers of sheriff or other officer, in overcoming re- 
sistance to process. 

103. His duty to certify to court the names of resisters and 

their abettors. 

104. Dnty of a person commanded to aid the officer. 

105. When governor to order out a military force, to aid in 

executing process. 

106. Magistrates and officers to command rioters to dis- 

perse. 

107. To arrest rioters, if they do not disperse. 

106. Consequences of refusal to aid the magistrates or 
officers. 

109. Consequences of neglect or refusal of a magistrate or 

officer to act. 

110. Proceedings, if rioters do not disperse. 

111. Officers who may order out the military. 

112. Commanding officer and troops to obey the order. 

113. Armed force to obey orders. 

114. Conduct oi the troops. 

115. Governor may, in certain cases, proclaim a county in 

a state of insurrection. 

116. May call out the militia. 

117. May revoke the proclamation. 

§ 102. Overcoming resistance to process. — When a 
sheriff or other public officer, authorized to execute pro- 

8 
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teas, has reason to apprehend that resistance is about to 
be made to the execution of the process, he may com- 
mand as many male inhabitants of his county as he 
thinks proper, and any military company or companies 
in the county, armed and equipped, to assist him in 
overcoming the resistance, and if necessaiy, in seizing*, 
arresting and confining the resisters and their aidera 
and abettora, to be punished according to law. 

$103. Return of the names of resisters and abettors. 

—The officer must certify to the court from which the 
process issued, the names of the resisters and their 
aiders and abettors, to the end that they may be pro- 
ceeded against for contempt. 

§ 104. Duty of a person to aid the officer. — Every 
person commanded by a public officer to assist him in 
the execution of process, as provided in section 102, who, 
without lawful cause, refuses or neglects to obey the 
command, is guilty of a misdemeanor. 

§ 105. When governor to order out a militaiy force. 

— If it appear to the governor, that the power of the 
county is not sufficient to enable the shenff to execute 
process delivered to him, he must, on the application of 
the sheriff, order such a military force from any other 
county, or counties, as is necessary. 



§ 106. Magistrates and officers to command rioters 
to disperse. — When persons to the number of live or 
more, armed with dangerous weapons, or to the number 
of ten or more, whether armed or not, are unlawfully or 
riotously assembled in a city, village or town, the sheriff 
of the county and his under-sheriff and deputies, the 
mayor and aldermen of the city, or the superxisor of the 
town, or president or chief executive officer of the 
village, and the justices of the peace or the police 
justices of the city, village or town, or such of them as 
can forthwith be collected, must go among the pei*sons 
assembled, and command them, in the name of the 
X)eople of the state, immediately to dispei*se. 
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§ 107. Arrests. — If the persons assembled do not im- 
mediately dispei-se, the magistrates and officers must 
an-est them, or cause them to be arrested, that they may 
be punished according to law ; and for that purpose, may 
command the aid of all persons present or within the 
county. 

§ 108. Oonseqnences of reliuud to aid. — If a person 
80 commanded to aid the magistrates or officers, nc^rUM-t 
to do so, he is deemed one of the rioters, and is i)uui.sh- 
able accordingly. 

§ 109. Neglect or refosal of magistrate or officer to 
act. — If a magistrate or officer having notice of an un- 
lawful or notous assembly, mentioned in section lOG, 
neglects to proceed to the place of the assembly, cr as 
near thereto as he can with safety, and to exercise the 
authority with which he is invested for suppressing the 
same and arresting the offenders, he is guilty of a mis- 
demeanor. 

§ 110. Proceedings, if rioters do not disperse. — If 

the pei^ons assembled, and 'commanded to disperse, do 
not immediately disperse, any two of the magistrates or 
officers mentioned in section 106, may command the aid 
of a sufficient number of persons, and may proceed in 
such manner as in their judgment is necessary, to dis- 
perse the assembly and aiTest the offenders. 

§ 111. Officers who may order out the military. — 

"When there is an unlawful or riotous assembly, with in- 
tent to commit a felony, or to offer violence to person or 
property, or to resist by force the laws of the state, and 
the fact is made to appear to the gt)vemor, or to a judge 
of the supreme court, or to a county judge, or to the 
sheriff of the county, or to the mayor, i-ecorder or city 
judge of a city, either of those officer may issue an 
order directed to the commanding officer of a division, 
brigade, regiment, battalion or company, to order his 
command, or any part of it (describing the kind and 
number of troops), to appear at a specified time and 
place to aid the civil authorities in suppressing violence 
and enforcing the law. 
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$ 112. Oommanding officer and troops to obey tlie 
order. — The commanding' officer, to whom the oi-der is 
g^ven, must forthwith obey it ; and the troops required 
must appear at the time and place appointed, ai-med 
and equipped with amunition as for inspection, and 
render such aid. 



§ 113. Armed force to obey orders. — ^When an aimed 
foi*ce is called out for the purpose of suppi'essing an un- 
lawful or riotous assembly, it must obey the oixiers in 
relation thereto, of either of the officers mentioned in 
section 111. 



§ 114. Oonduot of the troops. — Every endeavor must 
be used, both by the magistrates and civil officeiT?, and 
by the officer commanding the troops, which can be 
made consistently with the preservation of life, to induce 
or force the rioters to dispei*8e, befoi*e an attack is made 
upon them by which their lives may be endangered. 



{ 115. Governor may proclaim a state of insixrreo- 
tion. — When the govei*nor is satisfied that the execution 
of civil or criminal process has been fombly resisted in 
any county, by bodies of men, or that combinations to 
resist the execution of process by force exist in any 
county, and that the power of the county has been ex- 
erted, and has not been sufficient to enable the officer 
having the process to execute it, he may, on the applica- 
tion of the officer, or of the dislnct attorney or county 
judge of the county, by proclamation to be published in 
the state paper, and in such papers in the county as he 
may direct, declare the county to be in a state of insiu"- 
rection. 

§ 116. After proclamation. — After the proclam&tioQ 
mentioned in the last section, the govenior may order 
into the sei'vice of the state such number and desciip- 
tion of volunteer or uniform companies, or other militia 
of tbe state, as he deems necessary, to serve for such 
term, and nnder the command of such officer or officers 
as he may direct. 



F 
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§ 117. May revoke the proclematlon. — The gov- 
emor, when he thinks proper, may revoke the proclama- 
tion authorized by section 115, or declare that it shall 
cease, at the time aad in the manner directed by him. 



I 
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PART IIL 

OF JUDICIAL PROCBBDINGS FOB THB RBMOYAL OF PUBLIO 
OFFICBBS, BY IMPBACHHBNTy OB OTBBBWISB. 

TlTLB I. Of ntPBACHMBWTS. 

IL Of THB BBMOVAL OF JUSTICB8 OF THB PBACB^ 
FOLIGB JUSTICES, AND JU8TICBS OF JUSTICB8* 
COUBTS AND THBIB CLBBKS. 



TITLE I. 

Of Impecuih'inenU. 

Sbg. 118. Impeachment to be delivered to president of the senate. 

119. Copy of impeachment served on defendant. 

120. Service, how made. 

121. Proceedings, if defendant do not appear. 

122. Deiendant may object to sufliciency of, or deny im- 

peachment. 

123. Form of objection or denial. ^ 

124. Proceedings thereon. 

125. Two thirds necessary to conviction. 

126. Judgment on conviction, how pronounced. 

127. Adoption of resolntion. 

128. Nature of the judgment. 

129. Officer, when impeached, disqualified to act until ac- 

quitted. 

130. Presiding offlcer,when president of the senate is im- 

peached. 

131. Impeachment, not a bar to indictment. 

§ 118. Articles of impeachment. — When an officer of 
the state is impeached by the assembly, the articles of 
impeachment must be delivered to the president of the 
senate. 



§ 119. Copy to be served on defendant. — The presi- 
dent of the senate must thereupon cause a copy of the 
articles of impeachment, with a notice to appear and 
answer the same, at the time and place appointed for the 
meeting of the court, to be served on the defendant, not 
less than twenty days before the day fixed for the meet- 
ing of the court. 
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§ 120. Service. — The service must be upon the defend- 
ant pei'sonally, or if he cannot, upon diligent inquiiy, be 
found in the state, the court, upon pi-oof of that met, may 
oi*der publication to be made in such manner as it deems 
proper, of a notice requiring him to appear at a specified 
time and place, and answer the aiiicles of impeachment. 



§ 121. Proceedings on deCeralt. — If the defendant do 
not appear, the court, upou proof of service or publica- 
tion as pi'ovided in the last two sections, may of its own 
motion, or for catise shown, assign another day or place 
for heainng the impeachment ; or may then, or at any 
other time which it may appoint, pi'oceed in the absence 
of the defendant, to tiial and judgment. 



§ 122. Defendant's answer. — When the defendant 
appeai-s, he must answer the articles of impeachment ; 
which he may do, either by objecting to their sufficiency, 
or that of any ai*ticle therein, or by denying the truth of 
the same. 



5 123. Form. — If the defendant object to the suffi- 
ciency of the impeachment, the objection must be in writ- 
ing, but need not be in any specific form; it being suflScient, 
if it present intelligibly the grounds of the objection. If 
he deny the tnith of the impeachment, the denial may 
be oral, and without oath, and must be entered upon the 
minutes. 



5 124. Proceedings thereon.— If an objection to the 
sufficiency of the impeachment be not sustained by a ma- 
jority of the membei-s of the court who heard the argu- 
ment, the defendant must foi thwith answer the articles 
of impeachment. If he plead guilty, or refuse to plead, 
the court must render judgment of conviction against him. 
If he deny the matters charged the court must, at such 
time as it may appoint, proceed to try the imi)eachment, 
and may adjourn the trial from time to time until con- 
cluded. 



a 125-131. JUDGMENT. 40 

} 125. Two-thixda neceesaxy to eonviotion. — The de- 
fendant cannot be convicted on an impeachment, without 
the concurrence of two-thirds of the membei's pi'esent 
during the tnal ; and if such two-thirds do not concur in 
a conviction, the defendant must be declared acquitted. 

Art. 6» § 1, N. Y Const. 

{ 126. Judgment how pronounced. — After convictiouy 
the court must immediately, or at such other time as it 
may appoint, pronounce judgment, in the form of a reso- 
lution, entered upon the minutes of the coui-t. The vote 
upon the passage thereof must be taken by yeas and 
nays, and must also be entered upon the minutes. 

§ 127. Resolution. — On the adoption of the resolution, 
by a majority of the members present, who voted on the 
question of acquittal or conviction, it becomes the judg- 
ment of the court. 

§ 128. Judgment. — Upon conviction, the judgment 
must l>e either 

1. That the defendant be removed from office ; or 

2. That he be removed from office and disqualified to 
hold and enjoy a particular office or class of offices, or 
any office of profit-, trust or honor whatever under this 
state. 

{ 129. Impeachment disqualifies. — No officer shall ex- 
ercise his office, after articles of impeachment against him 
shall have been delivered to the senate, until he is ac- 
quitted. 

Art. 6, f 1, N. T. Const 

j 130. Presiding officer, when president of the sen- 
ate is impeached. — If the president of the senate be im- 
peached, notice of the impeachment must be immediately 
fiven to the senate by the assembly, that another presi- 
ent may be chosen. 

J 131. Impeachment no bar to indictment. — If the 

offense for which the defendant is impeached be a cnme, 
the prosecution thereof is not barred by the impeachment. 

Art. 6, i 1, K. Y. Const. 
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TITLE II. 

Of the Hefmoval of JtiHices of the Peace, Police JugtieeSf 
and Justices of Justices* Courts^ and their Clerks. 

§ 132. Removals. — Justices of the peace, police jus- 
tices, justices of justices' courts, and their clerks, ai'e 
removable by the supreme court at a general term. 

Art. 6, i 18, N. Y. Const. 
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PART IV. 

OF THB PBOGBBDmaS IN CRIMINAL ACTIONS FB06BCUTBD BT 

INDICTMENT. 

TiTLB I. Of THB LOCAL JURISDICTION OF PUBLIC OFFEN- 

SES. 
II. Of THB TIME OF COMMENCINO CRIMINAL AC- 
TIONS. 
m. Of THB INFORMATION, AND PROCBBDINGS 

THEREON TO THE COMMITMENT INCLUSIVE. 
ly. Of THB PROCEEDINGS AFTBR COMMITMENT, AND 
BEFORE INDICTMBNT. 
V. Of the INDICTMENT. 
VI. Of the PROCEEDINGS ON THB INDICTMBNT 
BEFORE TRIAL. 
"Vn. Of the TRIAL. 

VIII. Of the proceedings after trial, and 

BEFORE .JUDGMENT. 
IX. Of the JUDGMENT AND EXECUTION. 

X. General provisions relating to punish- 
ment OF CRIME. 
XI. Of appeals. 
XII. Of miscellaneous procbbdings. 

TITLE I. 

Of the Local Jurisdiction of Public Offenses. 

Sec. 133. When a person leaves this state to eludd its laws. 

134. When a crime is committed partly in one county and 

partly in another. 

135. When a crime is committed on the boundary of two 

or more counties, or within five hundred yards 
thereof. 
136 Jurisdiction of crime on board of vessel. 

137. Of crime committed in the state on board of any rail- 

way train, etc. 

138. Indictment for libel. 

139. Conviction or acquittal in another state, a bar, where 

the Jurisdiction is concurrent. 

140. Conviction or acquittal in another county, a bar. where 

the jurisdiction is concurrent. 

( 133. When a person leaves this state to elude its 
laws. — A person who leaves this state, with intent to 
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elude any law thereof against duelling or prize-fighting, 
or challenges thei'eto, or to do any act forbidden by such 
a law, or, who being a resident of this state, does an act 
out of it, which would be punishable as a viohition of 
such a law, may be indicted and tried in any county of 
this state. 



§ 134. Crime committed in different counties^ — When 
a crime is commilted, partly in one county and partly in 
another, or the acts or effects thei'eof, constituting or 
i-equisite to the consummation of the offense, occur in 
two or more counties, the jurisdiction is in either county. 

See Peo. v, Maaon, 9 Wend., 505. 

§ 135. Oxime committed on county, etc., boundary. — 

When a crime is committed on the boundary of two or 
more counties, or within five hundred yards thereof, the 
jurisdiction is in either county. . . 

§ 136. Orime on board a vessel* — When a crime is 
committed in this state on board of a vessel navigating 
a river, lake, or canal, or lying therein in the course of 
her voyage, or in respect to any portion of the cargo or 
lading of such boat or vessel, the juidsdiction is in any 
county through which, or any pai-t of which, such river 
or canal passes, or in which such lake is situated, or on 
which it borders, or in the county where such voyage 
terminates, or would terminate if completed. 

See Peo. v. Hulse, 8 Hill, 309. 



§ 137. Crime committed on railway train, etc. — When 
a cinme is committed in this state, in or on board of any 
railway engine, train or car, making a passage or trip 
on or over any railway in this state, or in respect to any 
portion of the lading or freightage of any such railway 
train or engfine car, the jurisdiction is in any county 
through which, or any part of which, the railway train 
or car passes, or has passed in the coui*se of the same 
passage or trip, or in any county where such passage or 
trip tenninates« or would terminate if completed. 

See Dowling v. Peo., 23 Alb. I4. J., 363. 
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{ 138. libeL — When a crime of libel is committed by 
publication in any paper in this state, ag'ainst a person 
residing in the state, the jurisdiction is in either the 
county whei^e the paper is published, or in the county 
whei-e the party libeled resides. But the defendant may 
have the place of tiial changed to the county whei-e the 
libel is piinted, on executing a bond to the complainant 
in the penal sum of not less than f250, nor more than 
f 1,000, conditioned, in case the defendant is convicted, 
for the payment of the com]^)lainant's reasonable and 
necessary ti-aveling expenses in going to and from his 
place of residence and the place of trial, and his necessary 
expenses in attendance thei*eon, which bond must be 
signed by two sufficient sui-eties, to be approved by the 
judge of a court of record exercising criminal jmisdiction. 

Whenever the crime of Ubel is committed against a 
person not a resident of this state, the defendant must be 
mdicted and the trial thereof had in the county where 
the libel is printed and published. But if the paper does 
not, upon its face, pui*port to be printed or published in 
a particular county of this state, the defendant may be 
indicted and the trial thereof had in any county where 
the paper is circulated. In no case however can the 
defendant be indicted for the printing or publication of 
one libel in more than one county of this state. 

§ 139. Foreign conviction or acquittal a bar. — When 

an act charged as a crime is within the jurisdiction of 

another, state, territoiy or country, as well as within the 

jurisdiction of this state, a conviction or acquittal thereof 

m the former, is a bai* to a prosecution or indictment 

therefor in this state. 

A crime may bo committed, amenable to the Jurisdiction of the 
state, without tho defendant's presence therein. Peo. v. Adams, 
8 Den., 190; IN. Y., 173. 



$ 140. Conviction or acquittal in another comity, a 
bar. — When a crime is within the jurisdiction of two or 
moi'e counties of this state, a conviction or acquittal 
thereof in one county is a bar to a prosecution or indict- 
ment thereof in another. 
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TITLE IL 

Of the Time of Commencing Oriminal Aeticna* 

Sbg. 141. Prosecution for marder may be commenced at any 
time. 

142. Limitation of live years. 

143. Defendant oat of state. 

144. Indictment deemed foand, when presented in court 

andfiied. 

§ 141. Prosecution for murder^ — ^There is no limitation 
of time within which a pix>aecution for murder must be 
commenced. It may be commenced at any time after 
the death of the peraon killed. 

Applicable to an accessory before the fiict. Poo. v. Mather, 4 
Wend., 229. Conviction for assault, etc., no bar to indictment 
for murder. Burns v. Peo., 1 Park., 182. 



§ 142. lamitation. — An indictment for a crime, other 
than mui'der, must be found within five years after its 
commission, except whei*e a less time is prescribed by 
statute. 

No lapse of time legalizes a public nuisance. Peo. v. Cun- 
ningham, 1 Den., 624. 



} 143. Defendant out of state. — If, when the crime is 
committed, the defendant be out of the state, the indict- 
ment may be found within the term herein limited after 
his coming within the state ; and no time, duiing which 
the defendant is not an inhabitant of, or usually resident 
within, the state, is part of the limitation. 

} 144. When indictment deemed found. — An indict- 
ment is found, within the meaning of the last three sec- 
tions, when it is duly presented by the grand jury in 
open court, and there received and filed. 
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TITLE III. 

Of the IvformatUyriy and Proceedings thereon to tJie Ckym- 

inxt'memJt inclu8ir)e, 

Chaftes I. The information. 

n. The warrant oi' arrest. 
Ts^ III. Arrest by an officer, under a warrant. 

IV. Arrest hy an officer, without a warrant 
V. Arrest by a private person. 
VI. Retaking, after an escape or rescue, 
yu. Examination of the case, and discharge of the 
defendant or holding him to answer. 



CHAPTER I. 

THB INFOBMATIOK. 

Sec. 145. Information defined. 

146. Magistrate, defined. 

147. Who are magistrates. 

§ 145. Infonnation defined. — The informalion is the 
allegation made to a magistrate, that a person has been 
guilty of some designated crime. 



§ 146. Magistrate, defined. — A magistrate is an offi- 
cer, having power to issue a warrant for the arrest of a 
person chai*ged with a crime. 



§ 147. Who are magistrates. — The following persona 
are magistrates : 

1. The judges *of the supreme court; 

2. The judges of any city court j 

3. The county judges, and special county judges ; 

4. The city judge of the city of New York, and the 
, judge of the court of general sessions in the city and 
county of New York ; 

5. The justices of the peace ; 

6. The police and other special justices; appointed or 
elected in a city, village or town ; 

7. The mayors and recordera of cities. 

* So in the original. 
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CHAPTER n. 

THB WABBAirr OF ABBB8T. 

Seo. 148. Examination of the proaecntor and his witnesses, upon 
the ini'ormation. 

149. Depositions, what to contain. 

150. In what case warrant of arreet may be issaed. 

151. Form of the warrant. 

152. Name or description of the defendant, in the warrant 

and statement of thu offense. 
153b Warrant to be directed to and executed by a peace 
officer. 

154. Who are peace officers. 

155. Warrant issned by certain Judges. 

156. Id.: by other magistrates. 

157. Indorsement on the warrant, for service in another 

county, how and upon what proof to be made. 

158. Defendant, arrested for felony. 

159. Defendant, arrested for a misdemeanor. 

160. Proceedings on taking bail from the defendant, in sach 

ca«e. 

161. Proceedings, where he is admitted to bail in such 

case, but bail is not given. 

162. Prisoner carried from county to county. 

163. Power and privilefi;e of officer. 

164. When magistrate issuing tlie warrant Is unable to act. 

165. Defendant in all oases to be talicu before a magistrate, 

without delay. 

166. Defendant before another magistrate tlian the one 

who issued the warrant. 

§ 148. ZSzamination of the prosecutor, etc. — When 
an information is laid befo]*e a magistrate, of the coin- 
mission of a crime, he must examine on oath the infoim- 
ant or pi-osecutor, and any witnesses he may produce, 
and take their depositions m wHting-, and cause them to 
be subscribed by the paiiies making them. 



§ 149. Depositions, what to contain. — The deposi- 
tions must set forth the facts stated by the prosecutor 
and his witnesses, tending to establish the commission 
of the crime and the g^t of the defendant. 

What mtlBt be set forth. Peo. ex rel. Kingsley v. Pratt, 22 
Hun, 300. 



$ 160. When warrant of arrest may be issued. — If 

the magistrate be satisfied therefrom, that the crime 
complained of has been committed, and that there is 
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reasonable ground to believe that the defendant has 
committed it, he must issue a warrant of aiTest. 

& 161. Form of warranL — A warrant of arrest is an 
order in writing in the name of the people, signed by a 
magistrate, commanding the ai*i'est of the aefendant^ 
and may be substantially in the following form : 

''County of Albany t [or as the case may be.] 

•* In the name of the people of the state of New York, 
To any sheriff, constable, marshal or policeman in this 
state [or in the county of Albany, or as the case may be, 
as provided in sections 155 and 156.] 

'^ Information upon oath having been this day laid 
before me, that the crime of [designating it] has been 
committed, and accusing C. D. thereof. 

**You ai^e thei*efoi*e commanded, foi'thwith to arrest 
the above named C. D., and bring him before me, at— 
[naming the place,] or in case of my absence or inability 
to act, before the nearest or most accessible magisti*ate 
in this county. 

''Dated at the City of Albany, [or as the case may be,] 
this day of , 18 . 

E. F., Justice of the peace, 
[or as the case may be.] 

§ 162. Desoxiptlon of defendant and the ofienae. — The 

warrant must specify the name of the defendant, or if it 
be unknown to the magistrate, the defendant may be 
designated therein by any name. It must also state an 
offense in I'espect to which the magistrate has authority 
to issue the warrant, and the time of issuing it, and the 
city, town or village where it is issued, and be signed by 
the ma^trate with his name of office. 

§ 153. Warrant, how directed and executed. — The 

warrant must be directed to, and executed by, a peace 
officer. 

Warrant not directed to proper officers Is void. Bnssell «. 
Hubbard, 6 Barb., 054. 

{ 164. Who are peace officers. — A peace officer is a 
sheriff of a county, or his deputy, or a constable^ tnM^H ^ 
or policeman of a city, town or village. 
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§ 155. Warrant issued by certain Judges. — If the 

wari'ant be issued by a judge of the 8upi*eme court, or 
of the superior court or court of common pleas, in the 
dty and county of New York, or by a county judge, or 
by a judge of a city court, it may be directed generally 
to any sheriff, constable, marshal or policeman in the 
state, and may be executed by any of those ofiicei*s to 
whom it may be delivered. 

§ 156. Id.; by other magisbrat^ — If it be issued by 
any other magistrate, it may be directed generally to 
any sheriff, constable, marshal, or policeman in the 
county in which it is issued, and may be executed in that 
county ; or if the defendant be in another county, it may 
be executed therein, upon the written direction of a mag- 
istrate of such other county indorsed upon the waiTant, 
Isigned by him, with his name of office, and dated at the 
city, town or village where it iff made, to the following 
effect : " This wan-ant may be executed in the county of 
Monroe,^ [or as the case may be.] 

§ 157. Indorsement in another county, how and 
when made. — The indoi-sement mentioned in the last 
section cannot, however, be made, unless upon the oath 
of a credible witness, in writing, indorsed on or annexed 
to the waiTant, proving, the handwriting of the magis- 
ti*ate by whom it was issued. Upon this proof, the mag- 
istrate indorsing the warrant is exempted from liability 
to a civil or ciiminal action, though it afterward appear 
that the warrant was illegally or improperly issued, . 



( 158. Arrest for felony. — If the crime charged in 
the warrant be a felony the officer making the aiTest 
must take the defendant before the magistrate who 
issued the warrant, or some other magistrate in the same 
county, as provided in section 164. 



§ 159. Arrest for misdemeanor. — If the crime charged 
in the warrant be a misdemeanor, and the defendant be 
arrested in another county, the officer must, upon being 
required by the defendant, take him before a magistrate 

4 
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in that county, who most admit the defendant to bail, 
for his appearance befoi*e the magistrate named in the 
warrant, and take bail from him accordingly. 

§ 160. Proceedings on taking baiL — On taking* bail, 
the magistrate must certify that fact on the warrant, and 
deliver the warrant and undei*taking of bail to the officer 
having charge of the defendant. The officer must then 
dischai'ge the defendant from arrest, and, without delay, 
deliver the wan*ant and undertaking to the magifiti'ate 
before whom the defendant is requii*ed to appear. 

§ 161. Proceedings where bail is not given. — If, on 

the admission of the defendant to bail, as provided in 
section 159, bail be not forthwith given, the officer most 
take the defendant before the magistrate who issued the 
warrant, or some other mag^trate in the same county, 
afi provided in section 164. 

§ 162. Prisoner carried from county to county. — An 

officer who has arrested a defendant on a criminal charge, 
in any county, may carry such prisoner through such 
parts of any county or counties, as shall be in the ordi- 
nary route of travel from the place where the prisoner 
shall have been arrested, to the place where he is to be 
conveyed and delivered under the process, by which the 
arrest shall have been made ; and such conveyance shall 
not be deemed an escape. 

§ 163. Power and privilege of officer. — While pass- 
ing thi'ough such other county or counties the officers 
having the prisoner in their charge shall not be liable to 
arrest on civil process ; and they shall have the like 
power to require any citizen to aid in securing such 
prisoner, and to ]*etake him if he escapes, as if they were 
m their own county ; and a refusal or neglect to render 
such aid shall be an offense, in the same manner, as if 
they wei'e officers of the county where such aid shall be 
required. 

§ 164. When magistrate issuing the warrant is una- 
ble to act. — When, by the preening sections of tlna 
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chapter, the defendant is required to be taken before 
the ma^atrate who issued the warrant, he may, if that 
magisti^te be absent or unable to act, be taken befox'e 
the nearest or most accessible magistrate in the same 
county. The officer must, at the same time, deliver to 
the ma^ti^te the warrant with his retmn indorsed and 
subsciibed by him. 

§ 165. Defendant In all cases to be taken before a 
magistrate without delay. — The defendant must, in all 
cases, be taken before the magistrate without unneces- 
sary delay. 

Cannpt commit defendant for Aitnre hearing until he is 
brought beiore court. Pratt v. Hill, 16 Barb., 303. 

§ 166. Magistrate other than the one who issued 
warrant. — If the defendant be taken befoi*e a magis- 
trate other than the one who issued the warrant, the 
depositions on which the warrant was granted must be 
sent to that magistrate, or if they cannot be procured, 
the prosecutor and his witnesses must be summoned to 
give their testimony anew. 

« 
CHAPTER m. 

ARBBST BY AN OFFICER, UNDBB A WABBAITT. 

&BQ, 167. Arrest, defined. 

168. By whom au arrest may be made. 

169. Every person bound to aid au officer in an arrest. 

170. Wh n the arrest may be made. 

171. How an arrest is made. 

173. No farther restraint allowed, than is necessary. 

173. Oificer must state his authority, and show warrant, 

if required. 

174. If defendant flee or resist, officer may use all neces- 

sary means to effect arrest. 
175, 176. When officer may break open a door or window. 

} 167. Arrest defined. — Airest is the taking of a per- 
son into custody that he may be held to answer for a 
crime. 



— An arrest may be, 



{ 168- Who may axrest. — An arrest ma) 

1. By a peace officer, under a warrant ; 

2. By a peace officer, without a warrant ; 
8. By a private person. 



8. By a private person. 



or 
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§ 169. ZSvery person bound to aid. — Every pjeraon 

mast aid an olticer in the execution of a waiTant, if the 
officer i*equire his aid and be pi*esent and acting in its 
execution. 

§ 170. When azrest may be made. — If the crime 

charg-ed be a felony, the aiTest may be made on any 
day, and at any time of the day or during any night. 
If it be a misdemeanor, the aiTest cannot be made on 
Sunday, or at night, unless by direction of the magis- 
trate indorsed upon the warrant. 

§ 171. How azrest made. — An arrest is made by an 
actual i*estraint of the person of the defendant, or by his 
submission to the custody of the officer. 

§ 172. No further restraint than necessary. — The 

defendant is not to be subjected to any more restraint 
than is necessary for his arrest and detention. 

• 

§ 173. Officer to state authority, and show warrant. — 

The defendant must be infoi'med by the officer that he 
acts under the authority of the warrant, and he must 
also show the waiTant, if required. 

$ 174. If defendant resist, officer may use necessary 
means to arrest. — If, after notice of intention to an-est 
the defendant, he either flee or forcibly resist, the officer 
may use all necessaiy means lo effect the arrest. 

Conraddy v Pco., 6 Park., 234. 

} 175. When officer may break open a door or win- 
dow. — The officer may bi*eak open an outer or innei- 
door or window of any building, to execute the warrant, 
if, after notice of his authority and purpose, he be 
refused admittance. 

5 176. Id. — An officer may break open an outer or 
inner door or window of any building, for the purpose 
of liberating a person, who, having entered for the pur- 
pose of making an arrest, is detained therein, op whea 
neceasai-y for lus own Uberation. 
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CHAPTER IV. 

ABBB8T BY AN OFFICER, WITHOirr A WABBABT. 

Sec. 177. In what cases allowed. 

178. May brca^i open a door or window, if admlttanoe 

■rcfased. 

179. May arresL at night, on reasonable saspicion of felony. 

180. Must state his authority, and cause of arrosf, except 

where party is committing felony or is pursued alter 
escape. 

181. May take before a magistrate, a person arrested by a 

by-standcr for breach of the pouce. 

182. Magistrate may commit by verbal or written order, liar 

ofTenses committed in hU presence. 

$ 177. When arrest allowed. — A peace ofEcer may» 
without a warranty arrest a pei'son, 

1. For a cnmey committed or attempted in hia pres- 
ence ; 

2. When the person arrested has committed a felony, 
although not in his pi'esence ; 

3. When a felony has in fact been committed, and he 
has reasonable cause for believing the pei'sou to be ar- 
rested to have committed it. 

See Peo. ex rel Kingslev v. Pratt, 22 Hun, 800 ; Boms v. 
£rben, 40 N. Y. , 463 ; Schneider v. McLane, 3 Keyes, 56d. 



§ 178. May break in, if admittance refosed. — To 

make an an*esty as provided in the last section, the offi- 
cer may break open an outer or Inner door or window 
of a building, if, after notice of his office and purpose* 
he be refused admittance. 



( 179. When may arrest at night. — He may also, at 
night, without a waiTant, an*est any person whom he 
has reasonable cause for befieving to have committed a 
felony, and is justified in making the arrest, though it 
afterward appear that a felony had been committed, but 
that the person arrested did not conmiit it. 

§ 180. To state authority, and cause, except in case 
of felony or pursuit. — When arresting a person without 
a warrant the officer must inform him of the authority 



^ 181-184. ARREST WITHODT WARRANT. M 

of the officer and the cause of the arrest, except 'when 
the i)ei*son arrested is in the actual commission of u crime, 
or is pursued immediately after an escape. 



f 181. May take a person arrested by a bynrtander 
for breach of the peace. — A peace officer ma^ take be- 
foi*e a magistrate, a person, who, being* encaged in a 
breach of tne i>eace» is arrested by a bystander and de- 
livered to him. 

Wark'8 Case, 5 C. H. Bee., 4. 



S 182. Offenses committed in magistrate's presence. — 

When a ciime is committed in the presence of a mag-is- 
trate, he may, by a verbal or written order, command 
any person to arrest the offender, and may thereupon 
proceed as if the offender had been bi*ought before him 
(fa a warrant of arrest. 

Order cannot be delved. McKay's ease, 6 C. H. Rec, 96. 
See Buto1i>h v. Blust, 5 Lans., 84 ; Bands v.Benedlot»2Him, 479 ; 
Lindsay v. Teo., 67 Barb., 648. 



CHAPTER V. 

ABRBST BY A PRIVATE FBRSOB. 

Seo. 183. In what cases allowed. 

184. Must inform the part^r of the caii9e of ttrest, except 

when actually committing the offense or on pursuit 
after escape. 

185. Must immediately take prisoner before a magistrate, 

or deliver him to a peace officer. 

§ 183. When arrest allowed. — A private person may 
an*est another, 

1 . For a crime, committed or attempted in his presence; 

2. When the person arrested has committed a felony, 
although not in his presence. 

Phillips V. Trull, 11 Johns., 488. 

§ 184. MuBt infozm party of the oanse of azrest, 
except when actually committing offense or on pur- 
suit. — A private person befoi*e m^ng an arrest, miist 
inform the person to be arrested of the cause thereof, and 
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require him to sabmit, except when he is in tho actual 
commission of the crime, or when he is arrested on pur- 
suit immediately after its commission. 

§ 185. Must immediately take priaoner befara a mag- 
istrate, or deliver him to a peace officer. — A piivaie 
person, who has ai*i*ested another for the commission of 
a crime, must, witho.ut unnecessary delay, take him be- 
fore a ma^ti*ate, or deliver him to a peace officer. 



CHAPTER VI. 

BBTAKDra, APTKR AX BSCAPB OB RBBCUB. 

8eo. 186. May be at any time, or in any place in the state. 

187. May break open a door or window, if admittance re- 
fased. 

§ 186. May be at any time, or in any place in the 
state. — If a person ari-ested escape or be rescued, the 
pei*son, fi\)m whose custody he escaped or was rescued, 
may immediately pursue and retake him, at any time, 
and in aioy place in the sta^. 



6 187. May biBak i% if admittance refiued. — To re- 
take the person escaping or rescued, the person purauing 
may, after notice of his intention and refusal of admit- 
tance, breafe open an outer or inner door or window of a 
building. 

CHAPTER VII. 

HXAHINATION OF THB CASB, AND DI8CHAROB 09 THH DH* 
FBNDANT OR HOLDINQ HIM TO ANSIVBR. 

Sbo. ISS. Magristrate to inform defendant of the charge, and his 
right to counsel. 

189. Time to send, and sending for counsel. 

190. On appearance of counsel, or waiting for him a rea- 

sonable time examinaiion to proceed. 

191. When to be completed ; adjournment, 

102. On adjournment, defendant to be committed, or dis- 
charged on deposit of money. 

193 Form of commitment. 

194. Depositions, to be read on examination, and witnesses 
examined. 
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Sbo. 185. Examination of witnesses to be in presence of def^end- 
ant, and witnesses to be cross-examined in liis be* 
half. 

196. Defendant to be^ informed of his right to make a state- 

ment 

197. Waiver of his right, and its eifect 

198. 199. Staleiiieni, how tal^en. 

800. How reduced to writing, and anthenticated. 
aoi. Alter statement or waiver, defendant's witnesses to 
be examined. 

202. Witnesses to be kept apart 

203. Who may be present at examination. 

204. Te»timouy, how taken and aulhenticated. 

205. Depositions and statement, how and by whom kept. 

206. Defendant entitled to copies of uepositions and state- 

ment 

207. Defendant, when and how to be discharged. 
206. When and how to be committed. 

209. Order for commiiment. 

210. Certificate of bail being taken. 

211. Defendant to choose how he shall be tried. 

212. Order for bail, on commitment. 

213. 2U. Form of commitment. 

215. Undertaking of witnesses to appear, when and how 

taken. 

216. Security for appearance of witnesses, when and how 

required. 

217. Infants and married women may be required to give 

security for appearance as witnesses. 

218. Witness to be committed, on refusal to give security 

for appearance. ^ 

219. Witness, unable to give security, may be conditionally 

examined. 

S{20. Last section not applicable to prosecutor or accom- 
plice. 

221. Magistrate to return depobitions, statement and under- 
takings of witnesses to tiic court. 

§ 188. Magistrate to inform defendant of the charge, 
and his right to counseL — When the defendant is 
brought before a magistrate upon an arrest either with 
or without waiTant on a chargpe of having committed a 
crime, the magistrate must immediately inform him of 
the charge against him, and of his right to the aid of 
counsel in eveiy stage of the proceedings, and before 
any further proceedings are had. 



{ 189. Time to send, and sending for counseL — He 

must also allow the. defendant a reasonable time to send 
for counsel, and adjourn the examination for that pur- 
pose; and must, upon the request of the defendant, 
require a peace officer to take a message to such counsel 
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in the town or city, as the defendant may name. The 
officer must, without delay and without fee, perform 
that duty, ^^ ^ BesteU, 8 HiU, 2W. 

§ 190. On appearance of oonnsel, or waiting for him 
a reasonable time, examination to proceed. — The 

magistrate, immediately after the appeai*ance of counHel, 
or if none appear and the defendant require the aid of 
counsel, must, after waiting- a reasonable time thei^efor, 
proceed to examine the case, unless the defendant waives 
examination and elects to givo bail, in which case the 
magistrate must admit the defendant to bail if the crime 
is bailable, as provided in section 210. 



$ 191. When to be completed — Adjournment. — The 

examination must be completed at one seosion, unless 
the magistrate, for good cause shown, adjoura it. The 
adjournment cannot be for more than two da^^ at each 
time, nor more than six days in all, unless by consent or 
on motion of the defendant. 

Cannot commit defendant for hearing on fbtare day until 
brought before court. PraU v. Hill, 16 Barb., 303. 



{ 192. On a4Jonmment, to be committed or dis- 
charged on baiL — If an adjomTiment be had for any 
cause, the magistrate must commit the defendant for 
examination, or discharge him from custody, ui)on his 
giving bail to appear during the examination, or upon 
the depoBit of money as provided in this Code, to make 
Bui^e of his appearance at the time to which the exami- 
nation is adjourned. 



§ 193. Form of commitment. — The commitment for 
examination is by an indorsement signed by the magis- 
trate, on the warrant of arrest, to the following effect : 
**The within named A. B., having been brought before 
me under this warrant, is committed for examination, to 
the sheriff of the county of ," or in the city and 

county of New York, " to the keeper of the city prison 
of the city of New York.** 
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§ 194. Depositions to be read and witnesses ea 
ined. — At the examination, the magistrate- must, in the 
first place, read to the defendant the depositions of the 
witnesses examined on the taking of the infonnation, and 
if the defendant request it, or elects to have the exami- 
nation, must summon for cross-examination the witnesses 
so examined, if they be in the county. He must also 
issue subpoenas for additional witnesses required by the 
prosecutor or the defendant. ^ 



195. Witnesses to be in presence of defendant, and 
to be cross-examined. — The witnesses must be examined 
in the presence of the defendant^ and may be eross- 
examiued in his behalf. 



§ 196. Defendant to be informed of his right to make 
a statement. — When the examination of the witnesses on 
the part of the people is closed, the magisti*ate must 
inform the defendant, that it is his right to make a state- 
ment in relation to the charge against him (stating to 
hioi the nature thereof) ; that the statement is designed 
to enable him, if he see fit, to answer the charge and to 
explain the facts alleged against him ; that he is at lib- 
erty to waive making a statement ; and that his waiver 
cannot be used against him on the trial. 



6 197. Waiver of his right and its effect.— If the 

defendant waive his right to make a statement, the 
magfistrate must make a note thereof, immediately follow- 
ing the depositions of the witnesses against the defendant 



§ 198. Statement, how taken. — If the defendant choose 
to make a statement, the magistrate must proceed to 
take it in writing, without oath, and must put to the 
defendant the following questions only : 

What is your name and age ] 

Where were you born ? 

Where do you reside, and how long have you resided 
there? 

What is your business or profession ? 

Give any explanation you may think proper, of the 
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ciixsninstances appearing in the testiinoiiv against you, 
and state any facts which you think will tend to youp 
exculpation. 

i 199. Reading answers.— The answer of the de- 
fendant to each of the questions must be distinctly read 
to him as it is taken down. He may thereupon coiTect 
OP add to his answer, and it must be corrected until it is 
made conformable to what he declares to be the truth. 

$ 200. To be written and authenticated. — The state- 
ment must be reduced to wiiting by the magisti-ate, or 
kinder his direction, and authenticated in the following 
manner : 

1. The authentication must set forth in detail, that the 
defendant was informed of his rights as provided in sec- 
tion 196, and that after being so informed, he made the 
statement ; 

2. It must contain the questions put to him, and his 
answers thei^eto, as provided in sections 198 and 199 ; 

3. It may be signed by the defendant, or he may refuse 
to sign it ; but if he refuse to sign, his reason therefor 
must be stated as he gives it ; 

4. It must be signed and certified by the magistrate. 

Peo. V. Restell, 8 Hill, 289. 

§ 201. After statement or waiver. — After the waiver 
of the defendant to make a statement, or after he has 
made it, his witnesses, if he produce any, must be swora 
and examined. 

§ 202. Witnesses to be kept apart. — The witnesses 
produced on the pai't either of the people or of the de- 
fendant cannot be present at the examination of the 
defendant ; and while a witness is under examination, 
the magistrate may exclude all witnesses who have not 
been examined. He may also cause the witnesses to be 
kept separate, and to be prevented from conversing with 
each other, until they are all examined. 

§ 203. Who may be present at examination.—: The 
magistrate must also, upon the request of the defendant* 
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exclude from the examination every person, except the 
clerk of the magistrate, the prosecutor and his counsel, 
the attomey-g-eneral, the district attorney of the county, 
the defendant and his counsel, and the officer having' the 
defendant in custody. 

§ 204. Testimony, how taken and authenticated. — 

The testimony given by each witness must be reduceti to 
writing", as a deposition, by th6 magistrate or under bis 
direction, and authenticated in the following manner : 

1. The authentication must state the name and age of 
the witness, his place of residence, and his business or 
profession ; 

2. It must contain the questions put to the witness, and 
his answers thereto ; each answer being distinctly i*ead 
to him as it is taken down, and being coiTected or added 
to, until it is made conformable to what he declares to 
be the truth ; 

3. If a question put be objected to on either side, and 
overi'uled, or the witness decline answering it, that fact, 
with the ground on which the question was overruled or 
the answer declined* must be stated ; 

4. The deposition must be signed by the witness, or 
if he refuse to sign it, his reason for i*efusing must be 
stated in writing as he gives it ; 

5. It must be signed and certified by the magistrate. 



§ 205. Depositions, how kept. — The magistrate or 
his clerk must keep the depositions taken on the informa- 
tion or on the examination, and the statement of the 
defendant, if any, until they are returned to the proper 
court ; and must not permit them to be inspected by any 
pei-son, except a judge of a court having jurisdiction of 
the offense, the attorney-general, the distnct attorney of 
the county, and the defendant and his counsel. 



206. Defendant entitled to copies. — If the defend- 
ant be held to answer the charge, the magistrate or his 
clerk having the custody of the depositions taken on the 
information oi^ examination, and of the statement of the 
defendant, must, on payment of his fees at the rate of 
five cents for every hundred words, and within two days 
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after demand, furnish to the defendant, or his counsel* 
a copy of the depositions and statement, or permit 
either of them to take a copy. 

$ 207. Defendant's discharge. — After hearings the 
proofs, and the statement of the defendant, if he have 
made one, if it appear, either that a ci-ime has not been 
oommitted, or that there is no sufficient cause to believe 
the defendant gnilty thereof^ the magistrate must order 
the defendant to be discharged, by an indoi*sement on 
the depositions and statement, signed by him, to the 
jEbllowing effect: "There being no sufficient cause to 
believe the within named A. B. guilty of the offense 

within mentioned, I order him to be dischaiged." 

• 

§ 208. Commitment. — If, however, it appear from 
the examination that a cnme has been committed and 
that there is sufficient cause to believe the defendant 
guilty thei-eof, the ma^strate must, in like manner, 
indoi*se on the depositions and statement, an order, signed 
by him, to the following effect : ** It appeanng to me by 
the within depositions (and statement, if any) that the 
crime therein mentioned [or any other crime according 
to the fact, stating generally the nature thereof] has been 
committed, and that thei*e^is sufficient cause to believe 
the within named A. B. guilty thereof, I order that he 
be held to answer the same." 

May amend commitment. Ex parte Hogan, 66 How. Pr., 458. 

^ 209. Order for commitment. — If the crime be not 
bailable, the following words, or words to the same effect, 
most be added to the indorsement: ''and that he be 
committed to the sheriff of the county of ," [or 

in the city and county of New York, ** to the keeper of 
the city prison of the city of New York."] 

$ 210. Oertifioate of balL—If the crime be bailable, 
and bail be taken by the magistrate, the following words, 
or words to the same effect, must be added to the indorse- 
ment mentioned in section 208 ; '* and I have admitted 
him to bail to answer, by the undertaking hereto aor 
nexed." 
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§ 211. Defendant to choose how he diall be tiiedir-^ 

If the crime with which the defendant is chai'ged be one 
triable, as hereinbefoi*e provided, by a coui't of special 
sessions of the county in which the same was committed^ 
the magistrate, before holding the defendant to answer, 
must inform him of his right to be tried by a juiy after 
indictment, and must ask him how he will be tried. If 
the defendant shall requii*e to be tiied by a jury after 
indi(*tment, he can only be helti to answer to a court 
having authority to inquire by the intervention of a 
grand jury into offenses triable in the county. If he 
shall not so requii*e, he may be held to answer at the 
court of special sessions. 

Election when and how made. Peo. v. Lied, 19 Alb. Jj. J^ 
400. Waivftr of jury trial must appear on face of record. Peo. 
V. Mallon, 39 How. Pr., 454. Waiver cannot be recalled. Peo. 
V. KUey,5Park.,401. 



§ 212. Order for bail, on ccnnmitment.— If the crime 
be bailable and the defendant be admitted to bail, but 
bail have not been taken, the following words, or woihIs 
to the same effect, must be added to the indorsement 
mentioned in section 208, ** and that he be admitted to 
bail in the sum of dollars, and be committed to 

the sheriff of the county of ," [or in the city and 

county of New York, " to the keeper of the city prison 
ef the city of New York,"] until he give such bail." 



§ 213. Commitment. — If the magistrate order the 
defendant to be committed as provided in sections 209 
and 212, he must make out a commitment, signed by 
him, with his name of office, and deliver it, with tha 
defendant, to the officer to whom he is committed, or it 
that officer be not pi*esent, to a peace officer, who must 
immediately deliver the defendant into the proper 
custody, together with the commitment. 



§ 214. Fonn. — The commitment must be to the follow- 
ing effect : 

" County of Albany [or as the ease may be.] 
" In the name of the people of the State of New York : 
** To the sheriff of the county of Albany," [or in the city 
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and county of New York* '* to the Jkeeper of the city 
prison of the city of New York : **] 

'*An order having been this day made by me, that A. 
B. be held to answer to the court of upon a charge 

of [stating bnefly the nature of the crime,] vou ai*e coiu- 
manded to receive him into your custody and detain him, 
until he be legally discharged. 

Dated at the city of Albany, [or as the case may be,] 
this day of , 18 

C. D., Justice of the Peaccj 

[or as the case may be.] 

It may be amended. Bx parte Hogan, 50 How. Pr., tfS. 

$ 215. Undertakixig of witnesses to appear. — On hold- 
ing the defendant to answer, the magistrate may take 
from each of the material witnesses examined before 
him on the part of the people, a written undertaking, to 
the effect that he will appear and testify at the court to 
which the depositions and statement are to be sent, or 
that he will forfeit the sum of one hundi*ed dollars. 

§ 216. Secmity for smpearance of witnesses^ — When 

the magistrate is satisned, by proof on oath, that there 
is reason to believe that any such witness will not 
appear and testify, unless security be required, he may 
order the witness to enter into a written undertaking, 
with such sureties, and in such sum as he may deem 
proper, for his appearance as specified in the last sec- 
tion. 

§ 217. Infants and manied women to give secu- 
rity. — Infants and married women, who are material 
witnesses against the defendant, may in like manner be 
required to pi*ocure sureties for their appearance, as 
provided in the last section. 

§ 218. Witness to be conunitted on reiusaL — If a 

witness, requii^d to enter into an undertaking to appear 
and testify, eith^* with or without sureties, refuse com- 
pliance with the order for that purpose, the magistrate 
must commit him to prison until he comply or be legally 
discharged. 
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§ 219. Witness unable to give security, may be con- 
ditionally examined. — When, however, it satisfactoi-ily 
appeal's, by the examination on oath of the witness or 
of any other person, that the witness is unable to pro- 
cure sureties, he may be forthwith conditionally exam- 
ined, on behalf of the people, in the manner and with 
the effect provided in this Code, and must thereupon be 

discharered. 

See $$ 620-635, iMM^. 

§ 220. Not applicable to prosecutors or accom- 
plice. — The last section does not not apply to the prose- 
cutor or to an accomplice in the commission of the ciime 
charged. 

§ 221. — Magistrate to return depositions, etc^ — ^Wben 

a magistrate has discharged a defendant, or has beld 
him to answer, as provided in sections 207 and 208, he 
must return to the next court of oyer and terminer or 
court of sessions of the county, or city court having 
power to inquire into the .offense by the intervention 
of a grand jury, at or before its opening on the firat 
day, the waiTant, if any, the depositions, the statement 
of the defendant, if he have made one, and all under- 
takings of bail, or for the appearance of witnesses, taken 
by him. 



TITLE IV. 

Of Proceedings after Connmit'meihti and, hefare Indict' 

Tnent, 

Chafteb I. Preliminary provisions. 

II. Formation of the grand Jury; its powers and 
duties. 

CHAPTER I. 

PBLIMINART PROVISIONS. 
Sbo. 222. Crimes ; how prosecuted. 

§ 222. Crimes ; how prosecuted. — All crimes prose- 
cuted in a court of oyer and terminer, or in a court of 
sessions, or in a city court, must be prosecuted by 
indictment. 
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CHAPTER n. 

VOBMA.TK>lSr OF THB OSAKD JUBT. ITS FOWSBS AJTD DOTQB. 

SlfiC. 223, 224. Grand Jurv defined. 

225, 226, 227< For what courts to be drawn ; the order. 

228. Misdescription in order. 

229. Mode of selecting grand jurors. 

230. If sixteen grand Jurors do not appear, additional 

namber to be ordered. 

231. 232, 238. Manner of designating the additional grand 

jurors. 

234. Summoning the additional grand jurors, and compel- 

ling their attendance. 

235. When new grand jury may be summoned for the 

same court. 
286. Grand jury, how drawn when more than a suflloient 
number attends. 

237. Who may challenge an indlyidual grand juror. 

238. Causes of discharge of the panel. 

239. Causes of challenge to an individual grand juror. 

240. Manner of taking and trying the challenges. 

241. Decision upon the challenge. 

242. Effect of allowing a challenge to an individual grand 

iuror. 

243. Violation of last section. 

244. Appointment of foreman. 

245. 246, 247. Oath of the foreman and the other grand 

jurors. 

248. Charge of the court. 

249. Retirement of the grand jury. 

250. Appointment of a clerk, and his duties. 

251. Discharge of the grand jury. 

252. Power of grand lury to Inquire into crimes, etc. 

253. Foreman may aamfnlster oaths. 

254. Definition of an indictment. 

256. Evidence receivable before the grand jury. 

256. Same. 

257. Grand jury not bound to bear evidence for the 

defendant, but may order explanatory evidence to 

be produced. 
268. Degree of evidence, to warrant an indictment. 
259. Grand jurors mnst declare their knowledge as to 

commission of a crime. 
200. Grand jurv must inquire as to persons imprisoned on 

criminal charges and not indicted; the condilion 

of public prisons; and the misconduct of public 

pfflcers. 

261. Grand jury entitled to access to public prisons, and to 

examine public records. 

262, 263, 264. When and f^om whom they may ask advice, 

and who may be present during their sessions. 

265. Secrets of the grand jury to be kept. 

266. Grand jury, when bound to disclose the testimony of 

a witness. 

267. Grand juror not to be questioned for his conduct as 

such. 
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§ 223. Orand Jury defined. — A grand jury is a body 
of men, i*eturned at stated periods from the citizens of 
the county, befoi'O a court of competent jurisdiction, and 
chosen by lot, and sworn to inquire of crimes comn^tted 
or triable in the county. 

{ 224. Id. — The grand jury must consist of not less 
than sixteen and not more. than twenty-three persons, 
and the presence of at least sixteen is necessaiy ibr the 
transaction of any business. 

Peo.. V. King, 2 Cai., 96. 

$ 225. For what courts to be drawiu — A gfrand jury 
must be drawn for eveiy term of the following courts : 

1. The court of oyer and terminer, except in the city 
and county of New York; 

2. The court of general sesedons of the city and county 
of New York, and 

3. The city courts, whenever an indictment can be 
there found. 

§ 226. Id. — A grand jury may also be drawn : 

1. For eveiy other court of sessions, when specially 
ordered by the court, or by the board of supervisors ; 

2. For the court of oyer and terminer in the city and 
county of New York, upon the order of a judge of the 
supreme court elected in the first judicial district. 

§ 227. Order how filed. — If made bv the court or a 
judge thereof, the order for a grand jury must be 
entered upon its minutes, and a copy thereof filed with 
the county clerk, at least twenty days before the term 
for which the jury is ordered. If made by the board of 
supervisors a copy thereof, certified by the clerk of the 
board, must be filed with the county clerk, at least 
twenty days before the term ; and when so filed, is con- 
clusive evidence of the authority for drawing the jury, 

j 228. BfiBdesoription. — A misdescription of the title 
of the court in an order for a grand jtiiy does not affect 
the validity of the order, if it can be plainly understood 
therefrom what court is intended. 
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$ 229. Selectioii of grand paon, — The mode of se- 
lecting' grand jurors is presciibed by special statutes. 

See Code Ci7. Proo., H 2283-S301, WLi, 33S1 ; S Bev. St. (6tli ed.). 
pp. 101&-1019. 

§ 230. If fliacteea JurcnB do not appear, olhem to be 
ordered. — If at any court of oyer and tenniner or court 
of sessions, except in the counties of Genesee, Orleans, 
and St. Lawrence, th<;re shall not api)ear at least sixteen 
persons, duly qualified to serve as grand jurors, who 
nave been summoned, or if the number of gi'and jurors 
attending shall be reduced below sixteen, such court 
must, by order to be entered in its minutes, i-equire the 
derk of the county to draw, and the sheriff to summon* 
such additional number of grand jui-ors as shall be 
necessary, and must specify the number required in the 
order. 

§ 231. Designation of additional Jnrors, — The clerk 
of the county must forthwith bring into the coui-t the box 
containing the names of the grand jurors, from which 
grand jurors in the county are required to be ditiwn ; 
and he must, in the presence of the court, proceed pub- 
ficly to draw the number of grand jurors i^)ecified in the 
order; and when such drawing is completed, he must 
make two lists of the persons so drawn, each of which 
must be certified by him to be a cori-ect list of the names 
of the persons so drawn by him, one of which he must 
file in his ofi&ce, and the other he must deliver to the 
sheriff. 

{ 232. Snmmoning Joronu — The sheriff must accord- 
ingly, in the manner required in respect to the grand 
jurors originadly drawn, forthwith summon the persons 
whose names are drawn or designated in the list, pro- 
vided in section 231, to appear in the court requiring 
^heir attendance at the time designated, and they must 
attend and serve as if they had been originally sum- 
moned as grand jurors, and subject to the same penal- 
ties, unless excused or (^scharged by the coui't. 

§ 233. Ocurt may order drawn or ai^>oint. — In any 

Dther county, the names of the persons required to com- 
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plete the grand jury may, in the discretion of the conri^ 
be drawn as provided in the last section, or may be 
publicly designated by the court, &om the by-standers or 
the body of tne county. 

( 234. Summoning the additional grand Jurors. — The 
eheriff must accordingly, in the manner reqmi*ed in re- 
spect to the grand jurors originally drawn, forthwith 
summon the persons whose names are di'awn or design- 
nated, as provided in the last two sections, who must 
attend and serve as if they had been originally sum- 
moned as g^and jurors, and are subject to the same 
penalties, imless excused or discharged by the court. 

{ 235. When netw grand Jury may be summoned for 
the same court. — If a crime be committed during the 
sitting of the court, after the dischai'ge of the grrand 
jury, the court may, in its discretion, dii-ect an order to 
be entered, that the sheriff smnmon another girand jury; 
and the same shall be summoned, in the manner pre- 
scribed for grand juries in generaL 

§ 236. When more than a sufficient number attends. 

— "When more than twenty-three peraons summoned as 
grand jurors attend for service, the clerk must prepare 
separate ballots containing their names, folded as nearly 
alike as possible, and so that the names cannot be seen, 
and must deposit them in a box. He must then openly 
draw out of the box twenty-three ballots ; and the per- 
sons whose names are drawn constitute the grand jury. 
The names remaining in the box, as well as those drawn* 
must be i-etumed to the box of drawn grand jurors. 

Error to swear twenty-four grand jurors. •Peo. ». King, 8 
Gai., 98. When objecUon to be taken. Conkey v. Peo., 1 Abb. 
Dec, 418. 

6 237. Who may challenge grand Juror. — A person 
held to answer a charge for a crime may challenge an 
individual grand juror. 

§ 238. Oanses of discharge of the paneL ^ There is 
no challenge allowed to the panel or to the array of the 
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grand jury, bat the court may, in its discretion, at any 
time discharge the panel and order another to be sum- 
moned, for one or more of the following causes : 

1. That the requisite number of ballots was not drawn 
from the grand jury box of the county ; 

2. That notice of the drawing of the grand jury was 
not given ; 

3. That the drawing was not had, in the presence of 
the offlcei'S designated by law ; and 

4. That the drawing was not had, at least fourteen 
days before the court. 

§ 239. Causes of challesnge to a grand Juror. — A 

challenge to an individual grand juroi may be interposed, 
for one or more of the fdlowing causes, and for these 
only: 

1. That he is a minor; 

2. That he is an alien ; 
8. That he is insane ; 

4. That he is the pirosecutor upon a charge against 
the defendant ; 

5. That he is a witness on the part of the prosecution, 
and has been served with process or bound by an under- 
taking, as such ; 

6. That a state of mind exists on his part, in reference 
to the case or to either party, which r^tisfies the court, 
in the exercise of a sound discretion, that he cannot act 
impartially and without prejudice to the substantial 
rights of the party challenging. 

Dawson v. Peo., 25 K. Y., 405 ; Peo. v. Jewett, 8 Wend., 314 ; 
6 id., 386. 

6 240. Taking and trying challenges. — Challenges, to 
individual grand jurors, may be oral, and must be entered 
upon the minutes, and tried by the court, in the same 
manner as challenges, in the case of a trial jury. 

§ 241. Decision of challenge. — ^The court must allow 
or disallow the challenge, and the clerk must enter ite 
decision upon the minutes. 

i 242. Effect of allowing challenge to a grand Juror. — 
If a challenge to an individual grand jui'or be allowed 



243-247. ORGANIZING GRAND JURY. 70 

for any of the causes mentiOTied in subdivisions one, two 
or three of section 239, he must be forthwith dischar^^ 
from the grand jury. If such challenge be allowed for 
any of the causes mentioned in subdivisions foui% five or 
six of section 239, tha jui-or challenged cannot be present 
at or take part in the consideration of the charge apfainst 
the defendant who intei-posed the challenge, or m the 
dehberations of the grand jury thereon. 

§ 243. Violation of last section. — The grand jury 
must infonn the court of a violation of the last section, 
and the same is punishable by the court as a contempt. 

§ 244. Appointment of foreman. — From the persons 
summoned to serve as grand jui'Oi's, and appearing, the 
coui't must appoint a foreman. The court must also 
appoint a foreman, when a person already appointed is 
discharged or excused* before the gi*and juiy are dia- 
missed. 

$ 245. Oath of the foreman. — The following oath must 
be adniiniatei'ed to the foi*eman of the grand jury : " You, 
as foreman of this grand jury, shall diligehtly inquire 
and true presentment make, of all such matters and 
things as shall be given you in charge ; the counsel of the 
people of this state, your fellows' and your own you shall 
keep seci*et ; yoa shall present no person from envy, 
hatred or malice ; nor shall you leave any one unprc 
sented thi*ough fear, favor, affection or reward, or hope 
thereof ; but you shall present all things truly as they 
come to your knowledge, according to the best of your 
understanding. So help you God I " 

( 246. Id.; to Jnrors. —The following oath must be 
immediately thereupon administered to the other grand 
jui-ors present : " The same oath which your foreman 
has now taken before you on his part, you and each of 
you shall well and truly observe on your part. So help 
you God I " 

$ 247. Id. — If, after the foreman and the grand juit>rs 
then present are sworn, any other grand juror appear. 
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and be admitted as such, the oath, as prescribed in seo- 
tion 245, must be administered to him, commenciiifl^, 
** Yon, as one of this grand jury," and so on* to the end. 

} 248. Charge of the courL — The grand jury being 
impaneled and 8woi*n, must be charged by the court. 
In doing bo, the court must read to them the provit^ions 
of this Code, fi'om section 252 to section 267, both inclu- 
sive, or give them a copy thereof, and must give them 
such information as it may deem proper, as to the nature 
of their duties, and any charges ana crimes returned to 
the court, or likely to come before the grand jury. The 
court need not, however, charge them respecting viola- 
tions of a particular statute. 

$ 249. Retirement of the grand Jury. — The grand 
jury must then retii*e to a private room and inquii*e into 
the offenses cognizable by tiiem. 



§ 250. Appointment of a clerk, and his duties* — 

The gi*and jury must appoint one of their number as 
clerk, who is to preseive minutes of their pi'oceedings 
(except of the votes of the individual meml^i*8 on a 
presentment or indictment), and of the evi<lence given 
before them. 



§ 251. Discharge of the grand jwcy^ — ^The grand 
jury, on the completion of the business before them, 
must be discharged by the court; but whether the 
business be completed or not, they are discharged by 
the final adjournment of the court. 

§ 252. Power of grand jury. — ^The grand jury has 
power, and it is their duty, to inquire into all crimes 
committed or triable in the county, and to present them 
to the court. 

§ 263. Foreman may administer oaths* — The fore- 
man may administer an oath, to any witness appearing 
before the grand jury. 



"^ 
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5 26^ Z>efiiiition of an indictment. — ^An indictment 
is an accusation in writing, pi^esented by a grand, jury 
to a competent court, charging a person with a crime. 



{ 255. ZSvidence before the grand Jnxy. — In the 

investigation of a charge, for the purpose of indictment, 
the grand jury can i-eceive no other evidence than, 

1. Such as is given by witnesses produced and sworn 
before them, or furnished by legal documentary evi- 
dence ; or 

2. The deposition 'of a witness, in the cases mentioned 
in the third subdivision of section 8. 



5 256. Legal evidence only. — The grand jury can 
receive none but legal evidence. 



5 257. Evidence grand Jury may hear or order. — 

The grand jury is not bound to hear evidence for the 
defendant ; but it is their duty to weigh all the evidence 
submitted to them, and when they have i*eason to believe 
that other evidence, within their reach, will explain 
away the charge, they should oi'der such evidence to be 
proauced ; and for that purpose, may require the dis- 
trict attorney to issue process for the witnesses. 



§ 258. Degree of evidence, to ixrarrant an indict- 
ment. — The grand jury ought to find an indictment, 
when all the evidence befoi*e them, taken together, is 
such as in their judgment would, if unexplained or uncon- 
tradicted, warrant a conviction by the trial jury. 

What evidence sufficient. Peo. v. Hyler, 2 Park., 670. 



259. Grand Jurors must declare their knowledge 
as to commission of a crime. — If a member of the 
grand jury know, or have reason to believe, that a crime 
has been committed, which is triable in the county, he 
must declare the same to his fellow jurors, who must 
thereupon investigate the same. 
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$ 260. Special inqtririiMt by grand Jnry^— The grand 
jury must inquire, 

1. Into the case of every person impriaoned in the jail 
of the county, on a criminal charge, and not indicted ; 

2. Into the condition and management of the public 
prisons in the county ; and 

3. Into the willful and corrupt misconduct in office, of 
public officers of every description, in the county. 

§ 261. Orand jury entitled to aoceaa to pnblio pria- 
ons, public recorda. — They are also entitled to fi-ee 
access, at all reasonable times, to the public uinsons, 
and to the examination, without charge, of all public 
records in the county. 

§ 262. When and from whom they may aak advice. — 

The gi'and jury may in any c^ise ask the advice of any 
judge of the court, or of the district attorney of the 
county. 

§ 263. Duty of district attorney. — Whenever required 
by the grand jury, it shall be the duty of the district 
attoraey of the county to attend them for the pui'pose 
of examining witnesses in their presence, or or giving 
them advice upon any legal matter, and of issuing sub- 
poenas or other process for witnesses. 

§ 264. Who may be present during sessions. — The 

district attorney of the county must be allowed at all 
times to appear before the grand jury, at his request, 
for the pui"pose of giving information relative to any 
matter before them, but no district attorney, officer , or 
other pei'son, shall be present with the gi*and jury 
during the expression of their opinions, or the giving of 
their votes upon any matter. 



§ 266. Secrets of the grand jury to be kept. — Every 
member of the grand juiy must keep secret whatever 
he himself, or any other grand juror, may have said, or 
in what manner he, or any other grand juror, may have 
voted, on a matter before them. 
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§ 266. Ghrand jnxyi nvhen bound to dliiclone the testi- 
mony of a witness. — A member of the gi*and juiy may, 
however, be i*equired by any court, to disclose the testi- 
mony of a witness examined before the grand jury, for 
the purpose of ascertaining whether it is consistent with 
that given by the witness befoi-e the court ; or to disclose 
the testimony given before them by any pei-son upon a 
charge against him for pei^jury in giving his testimony, 

or upon his trial thei'efor. 

Peo. V. Hulbat» 4 Denio, 133. 

§ 267. Grand Juror not to be questioned for his con- 
duct. — A grand jui'or cannot be questioned for anything 
he may say, or any vote he may give, in the grand jury 
I'elative to a matter legally pending before the jury, ex- 
cept for a perjury of which he may have been guilty, in 
making an accusation or giving testimony to his fellow 
jurors. 

Reflections on jurors will be punished as contempt. Ex. p. 
Van Hook. 3 C. H. Uec, 64 ; Ex. p. Spooner, 6 id.,. 109. 



TITLE V. 

Cf the Indictvient. 

Chapter I. Finding and presentation of the indictment. 
II. Form of the indictment. 

III. Amendment of the indictment. 

IV. Arraignment of the defendant. 
V. Setting aside the indictment. 

VI. Demurrer. 
VII. Plea. 
VIII. Removal of the action before trial. 

CHAPTER I. 

FINDIHG AlTD PRKSBNTATTON OP THB lyDICTBIBNT. 

8eo. 268. Indictment must be found by twelve grand Jurors, 
and indorsed bv foreman. 

269. If not BO found, depositionSj etc., must be returned to 

tlie court, with dissmissal ifldorsed. 

270. Effect of dismissal. 

271. Names of witnesses must be indorsed upon indictment. , 

272. Indictment must be presented in presence of the grand 

Jury, and filed. 

§ 268. Indictment must be found by twelve jurorBi 
and indorsed by foreman. — An indictment cannot be 
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found, without the concnireiice of at least twelve grand 
iuroi'8. When so found, it must be indorsed, " A true 
Dili,*' and the indorsement must be signed by the foi'e- 
man of the gi-and jury. 

§ 269. If not so found, depositiona, etc., must be re- 
turned to the court, with diHrniBBal indorsed.— If twelve 
g'rand jiu'oi-s do not coqcui* in finding an indictment, the 
depositions, (and statement, if any,) transmitted to them, 
must be returned to the court, with an indoi'sement there- 
on, signed by the foreman, to the effect that the charge 
is dismissed. 

Grand jary may be examined In support of a motion to qnash 
indictment to provo twelve did not concur. Feo. v. ISbattuck. 
6Abb.N.C.,33. 

$270. Effect ofdismissaL— The dismissal of the charge 
does not, however, pi-event its being again submitted to 
a grand jury, as often as the coui't may so direct. But 
without such direction, it cannot be again submitted. 

§ 271. Names of witnesses must be indoned upon in- 
dictment. — When an indictment is found, the names of 
the witnesses examined before the gi>and jui-y, or whose 
depositions may have been i-ead Ijefore them, as pro- 
vided in section 255, must be indorsed upon the indict- 
ment before it is presented to the court. If not so 
indorsed, the court must, upon the application of the 
defendant, at any time before tiial, direct the names of 
such Witnesses as they appear upon the minutes of the 
grand jm^y to be furnished to him forthwith. 

Discretionary with conrt to order prosecution to furnish 
prisoner the evidence used before the ffrand Jury. Eighmy v. 
#eo.,79N. Y.,646. 

§ 272. Indictment must be presented in presence of 
the grand jury and filed. — An indictment, when found 
by the grand jury, as presciibed in section 268, must 
be presented by their foreman, in their presence, to the 
coui-t, and must be filed with the clerk, and remain in 
his office as a public record. 

Provision for filing merely directory. Dawson v. Peo., 26 N. 
Y., 399 ; see § 313, post. 
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CHAPTER n. 

FORM OF THB INDICTMBNT. 

Sec. 273. Forms of pleading heretofore existing, abolished. 
274. First pleading for the people is indictment. 
276. Indictmeni, what to contain. 

276. Form of indictment. 

277. When defendant is indicted by fictitious or erroneous 

name, hid true name may be inserted in subsequent 
proceedings. 

278. 279. Indictment must charge but one crime and in 

one form, except where it may be committed by- 
different means. 

280. Statement as to time when crime was committed. 

281. Statement as to person injured or Intended to be 

injured. 

282. Construction of words used in indictment. 

283. Words used in a statute need not be strictly pursued. 

284. Indictment when sufficient. 

285. Indictment not insufficient for defect of form, not 

tending to prejudice defendant. 

286. Presumptions of law and matters of which judicial 

notice is taken, need not be stilted. 

287. Pleading a judgment or determination of, or proceed- 

ing betore a court, or officer of special jurisdiction. 

288. Private statute, how pleaded. 

289. Pleading in indictment for libel. 

290. Pleading in indictment for forgery, where the instru- 

ment has been destroyed, or withheld by defendant. 

291. Pleading in indictment lor perjury or subornation of 

perjury. 

292. Upon indictment agaiqst several, one or more may be 

convicted or acquitted. 

§ 273 Forms of pleading heretofore existing 
abolished. — All the forms of pleading in criminal actions, 
heretofore existing, are abolished; and hei^eafter, the 
forma of pleading, and the rules by which the sufficiency 
of pleadings is to be determine^ are those prescribed 
by this Code. 

§ 274. First pleading is indictment. — The first plead- 
ing on the part of the people is the indictment. 



§ 276. Indictment, what to contain. — The indictment 
must contain : 

1. The title of the ax;tion, specifying the name of the 
court to which the indictment is presented, and tbe 
names of the Startles ; 
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2. A plain and concise statemant of the act ooq- 
stitating the crime, without unnecessary repetition. 



§ 276. Form of indictment.— It may be sabetantially 
in the following form : 

Court of oyer and terminer of the county of | 

[stating the proper county.] 

or. 
Court of oyer and terminer of the city and comity of 
New York. 

or, 
Court of sessions of the county of , [stating 

the proper county. ] 

or. 
Court of general sessions of the city and county of 
New York. 

or, 
City court of the city of [stating the proper 

city.] 

The People of the state of New York 

against 
A. B. 
The grand jury of the 
[here insert the name of the county, or of the city, or of 
the city and county, in which the indictment is found,] 
by this indictment, accuse A. B. of the crime of 
[here insert the name of the crime, if it have one, such 
as ti'eason, murder, arson, manslaughter, or the like, or 
if it be a misdemeanor, having no general name, such as 
libel, assault, or the like, insert a brief (iescription of it, 
as it is given by statute ;] committed as follows : 

The said A. B., on the day of » 18 , 

at the town, [or city or village, as the case may be] of 
in this county, [here set foi*th the act charged 
as an offense.] 



I 



§ 277. When indicted by wrong name. — If a defend- 
ant is indicted by a fictitious or erroneous name, and in 
any stage of the proceedings his true name is discovered, 
it'niay be inserted in the subsequent proceedings, refer- 
ring to the fact of his being indicted by the name men- 
tioned in the indictment. 



L 



^ 
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&278. Xttdictment to chazge but one orime. — The 

inoictment must charge but one ci-ime and in one form 
except as in the next section provided. 



§ 279. Separate Counts. — The crime mav be chaj'ged 
in separate counts to have been committea by different 
means ; and where the acts complained of may constitute 
diffei'ent crimes, such cidmes may be charged in sepai*ate 
counts. 

Counts may refer to, without repeating, facts in eacb oUier. 
Peo. V. Graves, 6 Park., 134. Ck>urt has discretionary power to 
compel prosecution to elect one of several counts. Uawl^cr v. 
Peo., 76 N. Y., 487. 

$280. Statement as to time. — The precise time at 
which the crime was committed need not be stated in the 
indictment ; but it may l>e alleged to have been commit- 
ted at any time before the finding thereof, except where 
the time is a material ingredient in the ciime. 



§ 281. As to person ix^jured. — When an offense 
involves the commission of, or an attempt to commit a 
private injury, and is described with sufficient certainty 
m other respjects to identify the act, an en-oneous allega- 
tion as to the person injured, or intended to be injui*ed, 
is not material. 

• 

§ 282. Construction. — The words used in an indict- 
ment must be constnied in their usual acceptation, in 
common language, except words and phrases defined by 
law, which are to be construed accoi*ding to their legal 
meaning. 

§ 283. Statute need not be strictly pursued. — Words 

use<i in a statute to define a crime need not be strictly 
pursued in the indictment ; but other words, conveying 
the same meaning, may be used. 

$ 284. Indictment, when sufficient. — The indictment 
is sufficient, if it can be understood therefrom 

1. That -it is entitled in a court having authority to 
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receive it, though the name of the court be not accu- 
rately stated ; 

2. That it was found hy a grand inry of the county, or 
if in a city court, of the city in which the court was held ; 

3. That the defendant is named, or if his name cannot 
be discovered, that he is described bv a fictitious name, 
vrith the statement that it has been found impoesibie to 
<liiBCOver his real name ; 

4. That the crime was committed at some place within 
the jurisdiction of the court ; except where, as provided 
by sections 133 to 138, both inclusive, the act, though 
done without the local jurisdiction of the county, is tri- 
able therein ; 

5. That the crime was committed at some time prior to 
the finding of the indictment ; 

6. That the act or omission, charged as the crime, is 
plainly and concisely set forth ; 

7. That the act or omission, charged as the crime, is 

stated with^ such a degree of certainty, as to enable the 

court to pronounce judgment, upon a conviction, accoi*d- 

ing to the right of the case. 

Sab. 7. Use of common abbreviation will not vitiate. Pat* 
tersonv. Peo., 12 Han, IM. What a saflScient statement of facts. 
Phelps V. Peo., 6 Han, 401 ; 72 N. Y., 334. 

} 286. Defects o££oacia. — No indictment is insufficient. 
nor can the trial, judgment, or other proceedings thereon 
be affected, by reason of an imperfection in matter of 
form, which does not tend to the prejudice of the sub- 
stantial rights of the defendant, upon the merits. 

See Schrumpf V Peo., 14 Han, 10. 

§ 286. What need not be stated. — Neither presumjy 
tions of law, nor matters of which judicial notice is 
taken, need be stated in an indictment. 

§ 287. Pleading a judgment as duly given. — In 

pleading a judgment or other determination of a court 
or officer of special jurisdiction, it is not necessary to 
state the facts conferring jurisdiction ; but the judgment 
or determination may be stated to have been duly given 
OP made. The facts constituting jurisdiction, however, 
must be established on the trial. 

See Eighmy v. Peo., 79 N. Y., 646. 
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^ 288. Private statute, how pleaded*— In pleading* a 
private statute, or a right derived therefrom, it is suffi- 
cient to refer to the statute, by its title and the day of its 
passage, and the court must thereupon take judicial 
notice thereof. 



§ 289. Indictment for libeL — An indictment for libel 
need not set forth any extrinsic facts for the purpose of 
showing the application to the party libeled, of the 
defamatory matter on which the indictment is founded ; 
but it is sufficient to state generally, that the same was 
published concerning him ; and the fact that it was so 
published, must be established on the trial. 



§ 290. Indictment for forgery, etc. — When an instru- 
ment, which is the subject of an indictment for forgery, 
has been destroyed or withheld by the act ^r procure- 
ment of the defendant, and the fact of the destruction or 
withholding is alleged in the indictment, and established 
on the trial, the misdescription of the instrument is im- 
material. 



§ 291. Indictment for peijury, etc^ — In an indictment 
for perjury or subornation of periuvy, it is sufficient to 
set forth the substance of the controversy or matter in 
resi)ect to which the crime was committed, and in what 
court, or before whom, the oath alleged to be false was 
taken, and that the court or person before whom it was 
taken had authority to administer it, with pi*oper allega- 
tions of the falsity of the matter on which the perjury is 
assigned; but the indictment need not set forth the 
ples^ings, record or proceedings with which the oath is 
connected, nor the commission or authority of the court 
or person where or before whom the perjury was com- 
mitted. 



§ 292. Indictment against several, etc. — ^Upon an in- 
dictment against several defendants any one or more 
may be convicted or acquitted. 
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CHAPTER m. 

AMBITDMBRT OF THB IHDIOTiairT* 

Seo. 293. When amendment allowed. 

294. Trial to m'oceed. 

295. Effect of Terdict, etc. 

$ 293. When amendment allowed. — Upon the trial 
of an indictment, when a variance between the allega- 
tion therein and the proof, in respect to time, or in the 
name or description of an^ place, person or thing, shall 
appear, the court may, in its judgment, if the defendant 
cannot be thereby prejudiced m his defense on the merits, 
direct the indictment to be amended, according to the 
proof, on such terms as to the postponement of the triaJ, 
to be had before the same or another jury, as the court 
may deem reasonable. 

$ 294. Trial howto proceed. — After such amendment, 
the trial, whenever the same shall be proceeded with, 
shall proceed in the same manner and with the same 
consequences, ae if no such variance had occun*ed. 



{ 295. Effect of verdict, etc. — A verdict and judg- 
ment, which shall be given after the making of any such 
amendment, shall be of the same force and effect, as if 
the indictment had originally been found in its amended 
form. 

CHAPTER IV. 

ABBAIGlTMKAiT OF THB DBFBNDAirr. 

Sbo. 206. Deiendant must be arraigne't in the court in which 

indictment is foand, if triable therein, or if not, in 

that to which it is sent or removed. 
297. If indictment be for felony, defendant mnst be present; 

if for misdemeanor, he may appear by counsel. 
286. When personal appearance is necessary, if defendant 

be in custody, he must be brought before the court. 
299. If discharged on bail or deposit, bench warrant to issue. 

800. Bench warrant, by whom, and how issued. 

801. Form of bench warrant. 

802. Direction in bench warrant, if indictment be for mis- 

demeanor. 

6 



}} 296-300. ARRAIGNMENT. 83 

Sec 803. If offense be bailable, order for bail to be indorBed on 
bench warrant. 

304. Bench warrant, how served. ' 

306. Froceedinss on beneh warrant, when defendant is 
brought before magistrate of another county. 

306. Orderinflf defendant into custody, or increasing baU, 
when indictment is for felony. 

807. Defendant, if present, to lie committed ; if not, bench 
warrant to issue. 

308. Defendant appearing for arraignment without coun- 
sel, to be informed of his right to counsel. 

809. Arraignment, how made. 

810. If he gave another name, sabseqnent proceedings to 

be had by that name, referring to name in the indict- 
ment. 

811. Time allowed defendant to answer indictment. 

812. How defendant may answer indictment. 

$ 296. Where defendant must be arraigned. — When 
the indictment is filed, the defendant must be arraigned 
thereon, before the court in which it is found, if it be 
triable therein, or if not, before the court to which it is 
sent or removed. 

When court of sessions cannot arraign. Peo. «. McCraney, SI 
How. Pr., 149. 

{ 297. Appearance. — If the indictment be for a fel- 
ony, the defendant must be personally present ; but if 
for a misdemeanor only, his personal appearance is un- 
necessary, and he may appear upon the arraignment by 
counsel. 

$ 298. When In ciutody. — VThen his personal appear- 
ance is necessary, if he be in custody, the cou^*t may 
direct the officer in whose custody he is, to bring him 
before it to be arraigned. 

§ 299. Failure to appear. — If the defendant have 
been discharged on bail, or have deposited money in- 
stead thereof, and do not appear to be arraigned, when 
his pei*sonal attendance is necessary, the court, in addi- 
tion to the forfeiture of the undertaking of bail or of the 
money deposited, may diract the clerk to issue a bench 
warrant for his arrest. 

i 300. Bench warrant, lyyjjfcjO m imned.— The clerk, 
on the application of *' "Attorney, may accord* 



i 
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ing-ly at any tune after the order, whether the court be 
Bitting' or not, issue a liench warrant into one or more 
counties. A bench warrant for the arrest of any defend- 
ant indicted, may be issued by the district attorney in 
the manner and foim now prescribed bylaw, at any time 
alter such indictment shall be found. 

$ 301. Form of bench warrant. — The bench warrant 
issued by the clerk upon the indictment must, if the 
offense oe a felony, he substantially in the following 
form: 

** County of Albany, [or as the case may be]. 

" In the name of the people of the state of New York : 
To any sheriff, constable, marshal or policeman in 
this state. An indictment having l^en found on 
the day of , 18 , in the court of sea- 

[sBix.] sions of the county of Albany, [or as the case 
may be,] charging C. D. with the crime of [des- 
ignating it generally]. 

"You are therefore commanded, forthwith to arrest 
the above named C. D., and bring him hrfore that court, 
[or if the indictment have been sent or removed to 
another court,] before the cowrt of oyer and terminer of 
that county, [or as the case may be,] to answer the in- 
dictment ; or if the court have adjourned for the term, 
that you deliver him into the custody of the sheriff of the 
county of Albany, [or as the case may be, or in the city 
and county of New York " to the keeper of the city prison 
of the city of New York.T 

"j5y~ order of the court, 

E. F. Clerk,'* 

§302. Bench warrant in oases of misdemeanor. 

— If the crime be a misdemeanor, the bench warrant 
must be in a similar form, adding to the body thereof, a 
direction to the following effect : " or if he require it, 
that you take him before any magistrate in that county, 
or in the county in which you arrest him, that he may 
give ban to answer the indictment/' 

§ 303. If offense bailable, indorsement on benoh 
warrant. — If the crime charged be bailable, the court* 



atv [or town] of , the day of , 18 

Bv - — 
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* 

upon directinjgf the bench warrant to iasae, may fix the 
amount of bail ; and in each case an indorsement must 
be made upon the bench warrant and signed by the 
clerk, to the following effect: "The defendant is to be 
admitted to bail in the sum of dollars." 

§ 304. Bench warrant how served. — The bench war- 
rant may be served in any county, in the same manner 
as a warrant of an*est, except, that when served in 
another county, it need not be indorsed by a magistrate 
of that county. 

$ 305. Proceedings before magistrate of another 
county. — If the defendant be brought before a magis- 
trate of another county for the purpose of giving* bail, 
the magistrate must proceed in I'espect thereto, in the 
same manner as if the defendant had been brought 
befoi*e him upon a warrant of arrest, and the same pro- 
ceedings may be had thereon, as provided in sections 
159 to 161, both inclusive. 

§ 306. Ordering defendant into custody, or increasing 
bail. — If the defendant, before thd finding of an indict- 
ment, has given bail for his appearance to answer the 
charge, the court, to which the indictment is presented 
or sent or i*emoved for trial, may order the defendant to 
be committed to actual custody, either without bail, or 
unless he give bail in an inci'eased amoimt, to be speci- 
fied in the order. 

§ 307. Defendant, if present, to be committed ; if not, 
bench warrant to issue. — If the defendant be present 
when the order is made, he must be forthwith committed 
accordingly. If he be not present, a bench warrant 
must be issued and proceeded upon, in the manner pro- 
vided in this chapter. 

} 308. Defendant appearing without oomiseL — If 

the defendant appear for arraignment, without counsel, 
he must be asked if he desire the aid of counsel, and if 
he does, the court must assign counsel. 



86 ARRAIGNMENT. MISNOMER. §} 309-318. 

( 309. Airraignmeafty how made. — ^The arraigiiment 
mnfit be made by the court, or by the clerk or district 
attorney, under its direction, and consists in statin^^ the 
charge in the indictment to the defendant, and in asking 
him whether he pleads gjulty or not guilty thereto, u 
the defendant demand it, the indictment must be read, 
or a copy thereof famished to him before requiring him 
to plead. 

§ 310. Misnomer. — If when arraigned the defendant 
allege that another name is his true name, the court 
moS direct an entry thereof in the minutes of the 
ai-raignment ; and the subsequent proceedings on the 
indictment may be had against him, by that name, refer- 
ring also to the name by which he is indicted. 

$ 311. Time to answer indictmeot^— If, on the 

arraignment, the defendant require it, he must be 
allowed until the next day, or such further time may be 
allowed him as the court deems reasonable, to answer 
the indictment. 

& 312. Answering indictment. — In answer to the 
inoictment, the defendant may either move the court to 
set the same aside, o^ may demur or plead thereto. 

Defendant cannot plead that irraod Jury was irregalarly 
organized. Feo. v. Dolau, 6 Hon, 232; S. C, ib., 493; 64 
N. Y., 485. 

CHAPTER V. 

SBTTIKQ ASIDB THB INDIOTMBNT. 

Sec. 813. Indictment, when eet aside on motion. 

314. Defendant, when precluded from objecting to indict- 
ment in any other manner. 

815. Motion, when heard. 

316. If denied, defendant must immediately demur or 
plead. 

817. If granted, defendant discharged, unless the case be 
submitted to the same or another grand Jury. 

318. Effect of order for re-submission. 

819. When new indictment not lound. 

320. Order to set aside indictment, no bar to another prose- 
cution. 

6 313. Indictment, when set aside on motion^ — ^The 
inoictment must be set aside, by the court in which the 
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defendant is arraigned, and upon his motion, in either 
ci the following cases : 

1. When it is not found, indorsed and presented, as 
prescribed in sections 268 and 272 ; 

2. When a i)erson has been permitted to be present 
during the session of the grand jury, while the charge 
embraced in the indictment was under consideration, 
except as provided in sections 262, 263 and 264. 



§ 314. Defendant, 'when oonolndedd"-If the motion 
to set aside the indictment be not niade, the defendant is 
precluded from afterward taking the objections men- 
tioned in the last section. 

See Brotherton V. Peo., 70 N. Y., 1G9. 



§ 315. Motion, "When heard. — The motion to set 
aside an indictment must be heard at the time of the 
arraignment, unless, for good cause, the court postpone 
the hearing to another time. 



§ 316. VThen to demur or plead. — If the motion 
be denied, the defendant must in»mediately answer the 
indictment, either by demurring or pleading thereto. 



§ 317. Indictment set aside. — If the motion be 
granted, the court must order that the defendant, if in 
custody, be discharged therefrom, or if under bail, that 
his bail be exonerated, or if he have deposited money 
instead of bail, that the money be refunded to him ; 
unless the court direct that the case be re-submitted to 
the same or another grand jury. 



§ 318. Efifeot of order for re-snbmission. — If the 

court direct that the case be re-submitted, the defend- 
ant, if already in custody, must so remain, unless he be 
admitted to bail; or if already admitted to bail, or 
money have been deposited instead thereof, the bail or 
money is answerable for the appeaiunce of the defend- 
ant to answer a new indictment. 
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( 319. When new indiotment not foimd. — Unless 
a new indictment be found, befora tbe next 9*and jury 
of the county or city is diacharged, the court must, on 
the discharge of such grand jury, make the order pre* 
scribed by section 317. 

J 320. Order to set aside indictment not a bar. — An 
er to set aside an indictment, as provi<led in this 
chapter, is no bar to a future prosecution for the same 
offense. 

CHAPTER VI. 

DEMUBRBR. 

Sbo. 321. Only pleading for defendant, to demurrer or plea. 

322. Demurrer or plea, when put in. 

323. Grounds of demurrer. 

324. Demurrer, how put in, and its form. 
326. When heard. 

326. Judgment on demurrer. 

327. II' allowed, judgment a bar to another prosecution, 

unless direction that tho case be re-submitted to the 
same or another grand Jurr. 
828. If re-submission not ordered, defendant discharged. 

329. Proceedings, if rc-submission ordered. 

330. If demurrer disallowed, defendant may be permitted 

to plead. When he must do so, and eflect of his 
omission. 
381. When objections, forming ground of demurrer, may 
be taken at the trial, or m arrest of judgment. 

§ 321. Defendant's pleading. — The only pleading on 
the part of the defendant is either a demuri*er or a plea. 

§ 322. Demurrer or plea, when put in. — Both the 
demurrer and the plea must be put in, either at the 
time of the arraignment, or at such other time as n^ay 
be allowed to the defendant for that pui'pose. 

$ 323. Qvounds of demurrer. — The defendant may 
demur to the indictment, when it appears upon the face 
thereof, 

1. That the grand jury, by which it was found, had 
na legal authority to inquire into the crime charged, by 
reason of its not being within the local jurisdiction ox 
the county j or 
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2. That the indictment does not conform substantially 
to the recyiirements of sections 275 and 276 ; or 

3. That more than one crime is charged in the indict* 
ment within the meaning of sections 278 or 279 ; or 

4. That the facts stated do not constitute a crime ; or 

5. That the indictment contains matter, which, if true* 
would constitute a legal justification or excuse for the acts 
charged, or other legal bar to the prosecution. 

$ 324. Demurrer, and its fomu — The demun*er must 
be in writing, signed either by the defendant or his 
counsel, and filed. It must distinctly specify the grounds 
of objection to'the indictment, or it may be disi*egarded. 

} 325. When heard. — Upon the demurrer being filed, 
the objections presented thereby must be heai'd at such 
time as the court may appoint. 

§ 326. Judgment on demurrer. — The court must give 
judgment upon the demuri*er either allowing or disallow- 
ing it ; and an order to that effect must be entered upon 
the minutes. 

When defendant can appeal. Feo. v. Beman, 82 Hon, 283. 



> 



. § 327. If al^pwed, when a bar. — If the demurrer be 
' allowed, the judgment is final upon the indictment demur- ' 
red to, and is a bar to another pi*osecution for the same 
offense, unless the coui't, being of opinion that the 
objection on which the demuiTer is sdlowed may be 
avoided in a new indictment, direct the case to be re-sub- 
mitted to the same or another grand jury. 

} 32& When defendant to be discharged. — If the^ 
court do not direct the case to be re-submitted, the de- 
fendant, if in custody, must be discharged, or if admitted 
to bail, his bail is exonerated, or if he have deposited 
money instead of bail, the money must be refunded to him. 

J 329. Frooeedings on re-submission.— If the court 
direct that the case be submitted anew, the same pro- 
ceedings must be had thereon as are prescribed in sec- 
tions 318 and 819. 
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{ 330l If demnRor dlMllowwiU— If the demarrer be 
disallowed* the court must permit the defendant, at hia 
election, to plead; which he must do forthwith, or at 
such time as the court may allow. If he do not plead, 
judgment must be pronounced against him, if the crime 
chai-ged is a misdemeanor, otherwise a plea of **not 
guilty " must be entered. 

$ 331. What ol^eotioiis, tarnhkg gzoond of dflnuinrcr, 
may be taken after* — The objections meulioned in sec- 
tion 323 can only be taken by demurrer ; except that the 
objection to the jurisdiction of the court over the subject 
of the indictment, or that the facts stated do not consti- 
tute a crime, mav be taken at the trial, under the plea 
of not guilty, and in arrest of judgment. 



CHAPTER Vn. 

PLBA. 

fiBC. 332. The dilTerent kinds of pleas. 
833. Plea« how put in. 
334. Ila form. 

835. Plea of ffollty, how put in. 
838. Plea of insanity. 

837. Pica may be withdrawn, by permission of the oonrt 

838. What is denied by a plea of not guilty. 

839. What may be given in evidence nnder it. 

840. Sit. What is deemed a former acquittal. 

842. If defendant refuse to answer indictment, plea of not 
guilty to be entered. 



$ 332. The difierent pleas.— There are three kinds of 
pleas to an indictment ; a plea of 

1. Guilty ; 
^ 2. Not guilty ; 

3. A former judgment of conviction or acquittal of the 
crime charged ; which may be pleaded either with or 
without the plea of not guilty. 

Sub. 8, Former trial and conviction, without judgment is a bar. 
Shepherd v. Peo ,25 N. Y.,406. See also as to pleas in bar. 
Peo.v. Barrett, 1 Johns. Cas , 66 ; Id v. Olcott, 2 id , 66 ; Peo. 
V. Cramer, 6 Pai., 171 ; Peo. v. McCloskey, lb., 67 ; Peo. v. Saun- 
ders, 4 id., 196 ; Peo. v. Warren, 1 id., 938 ; Peo. v Allen, I id., 
445 ; Peo. v Van Kenren, 5 id , 66 ; Peo. v. Kramer, 4 id , 217 ; 
Peo. V. Townsend, 8 HiU, 479; Peo. v. Krumer, 1 Sheld, 649; 
Gardner v. Peo., 6 Park, 166, 190 ; Peo. v. Casborus, 13 Johns., 
851. Where wrong judgment rendered on regular conviction. 
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cannot retry. Shepherd i^. Peo., 25 N. Y., 406 ; bnt may remit 
record and resentence. Hussy v. Peo., 47 Bar.,G03. When 
former judgment reversed, new indictment may be found. 
Kelly V. Peo., 6 Hun 509. See Peo. v. Buloff, 6 Park., 77. What 
is jeopardy ? Canter v, Peo., 1 Abb. Dec., 305 ; Burns v. Peo., 
1 Park, 182; Peo. v. Cotn8tock» 8 Wend., 548. 



§ 333. Plea, how put in. — Every plea miist be oral* 
and must be entei'ed upon the minutes of the coui*t. 

§ 334. Foxm. — The plea must be entered in substan- 
tially the foliowinff form : 

1. If the defendant plead guilty to the crime charged 
in the indictment, <*tiie defendant pleads that he is 
guilty ; " 

3. If he plead |^ilty to any lesser crime than that 
charged in the indictment, ** the defendant pleads guilty 
to the crime of" — (naming it). 

3. If he plead not guilty, '< the defendant pleads not 
guilty." 

4. If he plead a former conviction or acquittal : " the 
defendant pleads, that he has ah*eady been convicted 
(or acquitted, as the case may be), of the crime chai*ged 

in this indictment, bv the judgment of the coui't of 

(naming it), rendered at (naming the place), on the 

day of .** 

§ 335. Flea of guilty. — A plea of guilty can only 
be put in by the defendant himself in open court, except 
upon an indictment against a corporation ; in which 
case, it may be put in by counsel. 

J 336. Plea of insanity. — Whenever a person, in 
confinement under indictment, desires to offer the plea 
of insanity, he may presen such plea at the time of his 
arraignment, as a specification under the plea of not 
guilty. 

Prisoner is entitled to benefit of any reasonable doubt as to 
his sanity. Brotherton v, Peo., 75 K. Y., 150; Peo. v. McCann, 
16N. Y.,70. 

} 337. "When plea may be withdrawn. — The court 
may in its discretion, at any time before judgment upon 
a plea of guilty, permit it to be withdrawn, and a plea 
of not guilty substituted. 



91 NOT GUILTT. BAR. {} 838-842. 

$ 338. "What Is denied b^ plea of not gidlty. — 

The plea of not guilty la a denial of every material alle- 
g'ation in the inmctment. 

Former eonvictioii cannot be given under plea of not guilty. 
Peo. V. Benjamin, 2 Park., 201. 

J 339, "What may be given In evidence under It. — 
matters of fact, tending to establwh a defeuHe, other 
than that specified in the third subdivision of section 
332y may be given in evidence under a plea of not guilty. 

$ 340. "What is not deemed a fonner aoqnittaL — 

If the defendant were fonnerly acquitted on the ground 
of a variance between the indictment and the proo^ or the 
indictment were dismissed upon an objection to its form 
or substance, without a j jdgment of acquital, it is not 
deemed an acquittal of the same offense. 



§ 341. What is deemed a former aoquittaL — When, 
however, the defendant was acquitted on the merits, he 
is deemed acquitted of the same offense, notwithstanding 
a defect in form or substance, in the indictment on which 
he was acquitted. 

Former acquittal presumed to be on merits. Croft v. Peo., 15 
Hun, 4&i, 



$ 342. If defendant refuse to answer indiot- 
ment. — If the defendant refuse to answer an indictment, 
by demurrer or plea, a plea o^ not guilty must be entered. 



CHAPTER Vm. 

BEMOTAL OF THB ACTION, BBFORB TRIAL. 

Sbg. 343. Existing writs and proceedings, to remove indictment 

before trial abolished. 
844. When, and in what cases, indictment maybe removed 

before trial. 
846. If former trial were had, Indictment may be removed 

before the new trial. 

846. Application for removal, how made. 

847. Stay of trial, how obtained, to enable defendant to 

apply for removal. 
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8bo. 848. Decision on application for stay, to be indorsed on 
papers and flied. 

849. If application for stay be denied, no other application 

can be made. 

850. Violation of last section, a misdemeanor and con- 

tempt, and order of removal to be vacated. 
861. Order of removal to be filed, and pleadings and pro- 
ceedings to be transmitted. 
852. Proceedings on removal, if defendant be in custody. 
863: Order for removal must be filed, before a joror Is 

sworn . Authority of the court to which indictment 

is removed. 

§ 343. XizlBting writs and proceedings, to remove 
indictment before trial abolished. — All writs and 
other proceedings heretofore existing, for the removal, 
npon the application of the defendant, of criminal actions 
prosecuted by indictment, from one court to another 
before triaL are abolished. 

§ 344. "When and in what cases. Indictment may 
be removed before triaL — A criminal action, prose- 
cuted by indictment, may, at any time before triaJ, on 
the application of the defendant, be removed from the 
court in which it is pending, as provided in this chapter, 
in the following cases : 

1. Fi*om a court of sessions or a city court, to the court 
of oyer and terminer of the same county, for good cause 
shown ; 

2. From a court of oyer and terminer or sessions, or a 
city court, to the court of oyer and terminer of another 
county, on the ground that a fair and impartial trial can- 
not be had in the county or city where the indictment is 
pending. 

§345. If former trial, how removed. — If one or 

more trials be had, and a new trial is necessary, either 
by reason of the dischai'ge of a jury without a verdict, 
or of the granting of a new trial, the removal may be 
allowed at any time before the new trial. 



$ 346. Application for removal — The application for 
the order of removal must be made to the supreme 
court, at a special term in the district, ujwn notice of at 
least ten days to the district attorney of the county 
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where the mdictment is pending, with a copy of the 
affidavits or other papers on which the application ia 
founded. 

What affidavits must contain. Peo. v. Bodine, 7 Uill, 147 : 
Peo. V. L. I. R. B. Co., 4 Park., 002; Peo. r. Harris 4 Den., 
ISO ; Peo. V. Bakor, 8 Park., 181 ; Peo. «. 8fmmi4, S Uun, 660. 

$ 347. Stay, how obtained, to apply for renoraL — 

To enable the defendant to make the application, a 
judge of the supreme court may, in his disci'etion, upon 
good cause shewn by affidavit, make an order staying 
the trial of the indictment, until the application can be 
made and decided. 

{ 348. Decision on application for stay. —When an 
application for an order to stay the tinal is made to the 
Bupi^me court, it must indorse its decision on the affida- 
vits or other (lapers presented, and cause them to be 
immediately filed with the clerk of the court, in which 
the indictment is pending. 

{ 349. But one application can be made.— If the 

application for an order to stay the trial has been made 
before one judge and denied, a similar application can- 
not be made to another judge. 

§ 350. Violation of last section. — A violation of the 
last »ection is punishable not only as a misdemeanor, but 
as a contempt of the court in which the indictment is 
pending ; and that court must vacate an oi*der of removal 
made in violation thereof. 



{ 351. Proceedings on order of removal — If the 
supreme court order the removal of the action, a cer- 
tified copy of the order for that purpose must be deliv- 
ered to and filed with the clerk of the court where 
the indictment is pending ; who must thereupon trans- 
mit the same with the pleadings and proceedings in 
the action, including all undertakings for the appearance 
of the defendant or of the witnesses, or a certified 
copy of the same, to the court, to which the action ia 
removed. 
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} 352 . Id. ; if defendant be in custodT. — If the defend- 
ant be in custody, and the removal be to the court of 
oyer and terminer of another county, than that where 
the indictment is pending, the order mu^t provide for 
the removal of the defendant, by the sheriff of the 
county where he is imprisoned, to the custody of the 
proper officer of the county to which the action is 
removed; and he must be forthwith removed accord- 
ingly. 



§ 353. When order for removal must be filed. — An 

order for the removal of the action is of no effect, 
unless a certified copy thereof be filed, as required by 
section 351, before a juror is sworn to ti-y the indict- 
ment. When thus filed, the coui*t to which the action 
is removed^ must proceed to tiial and judgment therein. 



TITLE VI. 

Of t?ie Proceedings on the Indictment, btfore JHcd. 

Ghafteb I. The mode of trial. 

n. Formation of the trial Jury. 
III. Challenging Ihejary. 

CHAPTER L 

THB MODB OF TBIAL. 

Sbo. 8B4. Issae of fact, defined. 

355. How tried. 

356. Appearance. 

357. Proparation for triaL 

} 354. Issue of fact, defined^— An issue of fiEust arises, 

1. Upon a plea of not guilty ; or 

2. Upon a plea of a foi'mer conviction or acquittal of 
the same crime. 

$ 366. How VM^d.— An issue of fact must be tried 
by a jurv of the county in which the indictment was 
founds unless the action be removed, by order of the 
supreme court, into the court of oyer and terminer of 
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anotbefr coanty, as proyided in the Becond Babdivifiioxi 
of section 844. 



( 356. Appaoranoe. — ^If the indictment be for amia- 
demeanor, the trial may be had in the absence of the 
defendant, if he appear by counsel $ but if the indictment 
be for a felony^ the defentlant must be personally present. 



§ 357. Preparation for trlaL— After his plea, the 
defendant is entitled to at least two days to prepare for 
his trial, if he require it. 

Postponement on account of absent wftneKses. People v. 
Vermifyea, 7 Cow., 909. Affidavits therefor, what to contain. 
Broad's Case, 3 C. U. Bee., 7 ; Peo. v. Wilson, 8 Park. 199; 
Peo. V. Horton, 4 ib., 233. Ko exception lies to refbsRl to post- 
pone trial for witnesses. Eighmy v. Peo., 79 N. Y., 646. 



CHAPTER IL 

FOBMATIOir OF THB TBIAL JUBY. 

Sbo. 3S8. Jnrors in criminal conrts. 

$ 358. Jurors In criminal conrts. — The trial lury is 
foiTned, as prescribed by the Code of Civil Procedure, 

Qualifications of trial Jurors. Code of civil procedure, $$ 1027- 
1062 inclusive. Formation of the Jury, lb., ii 116^-1180; ib., H 
1190, 3350, 3351. Alien not entitled; to special Jury. Ib., $ 1190. 
Trial jurors in Kings county, lb., « 1029, 1126-1162, 1174. 1191. 
oSial Jurors in eity and county of New York. Ib., H 1029, 1079- 
1125, 1174, 1191. Leffislature may regulate manner of procuring 
jury. Stokes V. Peo., 53 N. Y., 164; Gardner v. Peo., 6Park., 
155. Mere irregularities in drawing jury, not prejudicial, no 
groond of error. Cox v, Peo. , 80 N. x., 500. 

CHAPTER in. 

CHALLBNOING THB JURY. 

8eo. 859. Definition and division of challenges. 

MO. When there are several defendants, they must unite in 
their challenges. 

861. Challenge to the panel, defined. 

862. Upon what founded. 

863. When and how takeui, 

864. If snfilciency of the iUcts be denied, adverse party 

may except. Exception, how made and tried. 
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Sec. 865. If exception overmled, court may allow denial ot 
challenge. If allowed, may permit challenge to be 
amended. 

866. Denial of challenge, how made, and trial thereofl 

867. Who may be examined on trial of challenge. 

368. If challenge allowed, jury to be discharged. If dis- 
allowed, jarv to be impaneled. 

868. Defendant to he informcMl of his right to challenge an 

individual juror. 
870. Kinds of challenge to individual Juror. 
371 . Challenge, when taken. 
37*2. Peremptory challenge. 

373. Number of peremptory challenges. 

374. Definition and kinds of challenge for cause. 
875 General causes of challenge. 

876. Particular causes of challenge. 

877. Grounds of challenge for implied bias. 

378. Grounds of challenge for actual bias. 

379. Exemption, not a ground of challenge. 

380. Causes of challenge, how stated. 

381. Exceptions to challenge and denial thereof. 
882. Challenge, how tried, if denie<i. 

383. Juror challenged may be examined as a witness. 

384. Rules of evidence on trial of challenge. 

386. Challenges, first by defendant and then by the people. 

386. Order of challenges. 

387. Jury to be sworn, etc. 

§ 359. Definition and division of challenges. — A 

challenge is an objection made to tibial jurors, and is of 
two kinds : 

1. To the panel ; 

2. To an individual juror. 



{ 360. Challenges on joint trials. — When several 
defendants are tried together they cannot sever their 
challenges, but must join therein. 

( 361. Challenge to the |>anel, defined. — A. chal- 
lenge to the panel is an objection made to all the trial 
jurors returned, and may be taken as well to the panel 
returned for the term, as to an additional panel ordered 
to complete the jury. 

Prisoner can waive challenge to the array after it is allowed. 
Pierson v. Peo., 79 N. Y., 424. 



} 362. Upon what fonnded. — A challenge to the 
panel can be founded only on a material departure, to 
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the prejudice of the defendant, from the forms prescribed 
by the Code of CivU Pi*ocedui-e, in respect to the drawing 
and retuim of the jury, or on the intentiomal omission of 
the sheriff to summon one or more of the jui^ors drawn. 

$ 363. "When and ho^ taken* — ^A challenge to the 
panel most be taken before a jui*or is swoi*n, and must 
be in writing, specifying distinctly the facta constituting 
the ground of challenge. 

A challenge in the alternative is bad. Cox«. Feo., 19 Han, 
430. 

$ 364. If snfficienoy of the facts be denied.— If 

the sufficiency of the facts alleged as a ground of chal- 
lenge be denied, the adverse party may except to the 
challenge. The exception need not be in writing, but 
must be entered upon the minutes of the court; and 
thereupon the court must proceed to try the sufficiency 
of the challenge, assuming the facts alleged therein to 

be ti'ue. 

Cox V, Peo., 19 Han, 430 ; 80 N. Y., 600. 

§ 365. Court, may afterwards, aUow withdrawal 
of exception or amendment to challenge. — If, on the 

exception, the court deem the challenge sufficient, itmay^ 
if justice require it, permit the party excepting,to with- 
draw his exception, and to deny the facts alleged in the 
challenge. If the exception be allowed, the coui't may, 
in like manner, permit an amendment of the challenge. 

§ 366. Denial of challenge, how made, and trial 
thereot — If the challenge be denied, the denial may, 
in like manner, be oral, and must be entered upon the 
minutes of the court ; and the court must proceed to tiy 
the question of fact. 

§ 367. Who may be examined on trial Of chal- 
lenge. — Upon the trial of the challenge, the officere, 
whether judicial or ministerial, whose irregularity is 
complained of, as well as any other persons, may be 
examined to prove or disprove the facts alleged as the 
ground of the challenge. 

7 
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} 368. Detannination of oliallenge. — If, either 
upon an exception to the challenge, or a denial of the 
facts, the challenge be allowed, the court must dischai-ge 
the jury, so far as the tiial of the indictment in question 
is concerned. If the challenge be disallowed, the court 
must direct the jury to be impaneled. 



i 369. Defendant to be informed of hia right to 
challenge. — Before a }uror is called, the defendant 
must be informed by the court, or under its direction, 
that if he intend to challenge an individual juror, he 
must do so when the juror appeal^ and before he is 
sworn. 



{ 370. Challenges to juror. — A challenge to an in- 
dividual juror may be talcen either by the people or by 
the defendant, and is either 

1. Peremptory, or 

2. For cause. 



$ 371. Challenge when taken. — A challenge must 
be taken when the juror appears, and before he is 
sworn; but the court may, in its discretion, for good 
cause, set aade a juror at any time befoi^ evidence is 
given in the action. 

See Peo. v. Damon, 13 Wend., 851. 



{372. Peremptory challenge. — A peremptory chal- 
lenge is an objection to a juror, for which no reason need 
be given, but upon which the court musfr^xclude him. 

Friery v. Peo. , 2 Keyes, 424. 

§373. Id. J numberot— Peremptory challenges must 
be taken in number as follows : 

1. If the Clime charged be punishable with death, 
thirty; 

2. If punishable with Impiisonment for Kfe, or for a 
term of ten years or more, twenty ; 

3. In all other cases, five. 
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{ 374. Challenge for oaiiBe.-^A challenge for canse 
IB an objection to a particular jurr4% and is either, 

1. G^nei-al, that the juror is disqualified fi'om serving 
in any case ; or 

2. Particular, that he is disqualified from serving in 
the case on tiial. 

{ 375. General oanses of challenge. — General 

causes of challenge ai-e, 

1. A conviction for a felony ; 

2. A want of any of the qualificationfl prescribed by 
the Code of Civil Procedure, to render a person a com- 
petent juror. 

Sub. 2. General proyisions, qnalifications of trial Jaror. Code 
of Civ. Proo., H 1087, 1028. Disqualification of public officers, 
lb , ♦ 1029. Qualifications in Kinrs county. lb., M 1039, 1138. 
Qualifications in city and county of New York, lb., H 1029, 1079. 

{ 376. Particiilar oansea of challenge. — Particular 
causes of challenge are of two kinds : 

1. For such a bias, as, when the existence of the facts 
is ascertained, does in judgment of law disqualify the 
juror, and which is known in this Code as implied bias ; 

2. For the existence of a state of mind on the part of 
the luror, in reference to the case, or to either party, 
which satisfies the court, in the exercise of a sound discre- 
tion, that such juror cannot try the issue impartially and 
without prejudice to the substantial rights of the party 
challenging, and which is known in this Code as actual 
bias. But the pi^evious expression or formation of an 
opinion or impression in reference to the guilt or inno- 
cence of the defendant, or a present opinion or impres- 
sion in reference thereto, is not a sufficient ground of 
challenge for actual bias, to any person othei-wise legally 
qualified, if he declare on oath, that he believes that such 
opinion or impression will not influence his verdict, and 
that he can render an impartial verdict accc»*ding to the 
evidence, and the court is satisfied, that he does not en- 
tertain such a present opinion or impression as would 
influence his verdict. 

8ab. 3. See Thomas v. Peo., 67 K. Y., 218 ; Peo. v. linllin, 3 
Alb. L. J., 160; Greenfield v. Peo., 74 N. T., 277; Pbelps v, 
Peo., 6 Hon, 401 ; 72 N. f., 834 ; Manke •. Peo., 17 Hun, 410; 
Balbo V. Peo., 80 N. Y., 484 ; Cox v. Peo., lb., 600. 
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§ 377. Challenge for implied bias. —A challenge 
for impiled bias may be taken for all or any of the fol- 
lowing causes, and for no other : 

1. Consanguinity or affinity within the ninth degree, 
to the peraon alleged to be injured by the crime charged, 
or on whose complaint the pi*oseciition was instituted, op 
to the defendant ; 

2. Bearing to him the relation of guardian or ward, 
attorney or client, or client of the attorney or counsel for 
the people or defendant, master or servant, or landlord 
or tenant, or being a member of the family of the 
defendant, or of the person alleged to be injured by the 
offense charged, or on whose complaint the prosecution 
was instituted, or in his employment on wages ; 

3. Being a party adverse to the defendant in a civil 
action or having complained against, or been accused by 
him in a ci-iminal prosecution ; 

4. Having served on the grand jury which found the 
indictment, or on a coroner's jui*y which inquii-ed into 
the death of a person whose death is the subject of the 
indictment ; 

5. Having served ©n a trial juiy, which has tried an- 
other person for the crime charged in the indictmetit ; 

6. Having been one of a jury fonnerly sworn to try 
the same indictment, and whose verdict was set aside or 
which was discharged without a veixiict, after the cause 
was submitted to it ; 

7. Having served as a juror, in a civil action brought 
against the defendant, for the act charged as a crime ; 

8. If the crime charged be punishable with death, the 
entertaining of such conscientious opinions as woiUd pre- 
clude his finding the defendant guilty ; in which case he 
shall neither be permitted nor compelled to serve aa a 
juror. 

Sub. 1. See Cole v. Van Eeuren, 61 How. Pr., 451. Sub. 8. See 
Peo. V. Damon, 13 Wend., 351. 

$ 378. Challenge for actual bias.— A challenge for 
actual bias may be taken for the cause mentioned in the 
second subdivision of section 376, and for no other cause. 

§ 379. Exemption. — An exemption from service on a 
jui'y is not a cause of challenge, but the privilege of the 
person exempted. 
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Generid grounds of exemption. Ck>de of Civ. Proo., ^i 1030, 
1031. Id. in Kings comit>. lb., ji 1127, 1128. Id. in city Und 
county of New Yori^ lb., H lOdl, 1062. tiue Peo. v. MorlBsey, 1 
Sheld-.aao. 

i 380. Statement of challenge. — In a challenge for 
implied bias, one or more of the causes stated in section 
377 must be alleged. In a challenge for actual bias, the 
cause stated in the second subdivision of section 37 G must 
be alleged. In either case, the challenge may be oral, 
but must be entered upon the minutes of the court. 

See Freeman v. Peo., 4 Den., 131. 

} 381. BzceptionB to challenge. — The adverse 
paj^ may except to the challenge, in the same manner 
as to a challenge to the panel ; and the same proceed- 
ings must be had thei*eon, as prescribed in section 364, 
except that, if the challenge be allowed, the juror must 
be excluded. The advei'se party may also orally deny 
the facts alleged as the ground of challenge. 

{ 382. Challenge, ho^^v tiled. — If the facts be de- 
nied, the challenge must be tried by the coui-t which 
must either allow or disallow the same and direct an 
entry accordingly on the minutes. If the challenge be 
allowed, the juror must be discharged. 

§ 383. Juror challenged may be examined. — Upon 
the trial of a challenge to an individual juror, the juror 
challenged may be examined as a witness, to prove or 
disprove the challenge ; and is bound to answer every 
question pertinent to the inquiiy therein. 

§ 384. Rnles of CTidence. — Other witnesses majr 
also be examined on either side ; and the rules of evi- 
dence applicable to the trial of other issues, govern the 
admission or exclusion of testimony, on the trial of the 
challenge. 

§ 385. Order of challenges. — Challenges to an indi- 
vidual juror, except those which are peremptory, must be 
taken, first by the defendant, and then by the people. 
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{ 386. Order of challengea — ChallengeB of either 
party must be taken : 

1. To the panel ; ' 

2. To an individual juror, for a general disqualification ; 

3. To an individual juror, for implied bias ; 

4. To an individual juror, for actual bias. 

j 387. Jury to bo swom, oto. — The first twelve per 
sons who appear, as their names ai*e drawn and called 
who are proved as indiflfei'ent between the parties, and 
are not discharged or excused, must be sworn ; and con- 
stitute the jury to try the issue. 

Improper treatment of a luror by court, groond for new trial. 
Peo. ex reL Flaherty v, Noilson, 22 Han, 1. 



TITLE VII. 

Of the trial. 

Chaptbs I The trial 

II. Conduct of the Jary, after the cause Is submitted to 

them. 
III. The verdict. 

CHAPTER L 

THB TRIAL. 

8bO. 888. In what order trial to proceed. 

889. Dci'eudant presamed innocent, antil contrary ])royed. 

In case or reasonable doabt, entitled to ncqailtal. 
390. When reasonable doubt of which de^rree he is guilty, 

he mu&t be convicted of the lowest. 
891. Separate trial of defendants jointly indicted 
892 Rules of evidence in civil cases applicable in criminal 

cases.except where otherwise provided in this Code. 

893. Defendant as witness. 

894. Compensation of witness. 

895 . Confession of defendant, when evidence, and its effect 

896. 397. Evidence on trial for treason. 
398. Evidence on trial for conspiracy. 

899. Conviction cannot be had on testimony of accomplice, 

unless corroborated 
400. If testimony show higher crime than that charged, 

court may discharire Jury, and hold defendaat to 

answer a new indictment. 
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Ssc. 401. If new indictmont not found, defendant to be tried oa 
the original indictment. 

402. Court may diacharge Jury, where it has not Jurisdiction 

of tlie offense, or the facU do not constitute an 
offense. 

403. Proceedings, if jury discharged for want of furisdic- 

tion of ihe offcime, when committed out of the state. 
404-407. Proceedings in such case, when offense commiited 

in the state. 
408, 409. Proceedings, if Jury discharged because the facts 

do not constitute an offense. 

410. When evidence on eithei'side is closed, court may ad- 

vise acquittal. Effect of the advice . 

411. View of premises, when ordered, and how condacted . 

412. Duty of officer as to Jury. 

413. Knowledge of Juror, to be declared in court, and Juror 

to be sworn as witness. 

414. Jurors may be permitted to separate during the trial. 

If kept together, oath of the officers 

415. Jurors not lo converse toother on the subject of the 

trial, nor form an opinion until the cuu^e is sub- 
mitted. 

416. Proceedings, where juror becomes unable to perform 

his duty before conclusion of trial. 

417. Ck>urt to decide questions of law arising during trial. 

418. On indictment lor libel,jury to determine law and 

fact. 

419. In all other cases, court to decide questions of law, 

subject to right of defendant to except. 

420. Ch.arge to jury. 

421. Jury may decide in court, or retire in the custody of 

officers ; oath of the officers. 

422. When defendant on bail appears for trial, he may be 

committed. 

§ 388. In what order trial to proceed. — The jury hav- 
ing been impaneled and sworn, the trial must proceed 
in the following order : 

1. The district attorney, or other counsel for the peo- 
ple, must open the case, and offer the evidence in sup- 
port of the indictment ; 

2. The defendant or his counsel may then open his 
defense, and offer his evidence in support thereof; 

3. The parties may then, respectively, offer rebutting 
testimony, but the court, for good reason, in furtherance 
of justice, may permit them to offer evidence upon their 
original case ; 

4. When the evidence is concluded, unless the case is 
submitted to the juiy on either side, or on both sides, 
without argument, the defendant or his counsel must 
commence, and the counsel for the people conclude the 
argument to the jury ; 
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5. The court must then charge the jury. 

Withdrawal of juror. Peo. v. Barrett, 2 Cai., 304 ; Grant v. 
Peo.,4Park.,627. 

§ 389. Defendant presumed innocent — Reasonable 
doubt. — A defendant in a criminal action is pi*esumed to 
be innocent, until the contrary be proved ; and in case 
of a reasonable doubt whether his gxult ia satisfactorily 
shown, he is entitled to an acquittal. 

{ 390. Reasonable doubt as to degrees. — When it 
appears, that a defendant has committed a crime, and 
there is reasonable ground of doubt, in which of two or 
more degrees he is guilty, he can be convicted of the 
lowest of those degi'ees only. 

\ 391. Separate trials on Joint indictment. — When 
two or more defendants are jointly indicted for a felony, 
any defendant requiring it, must be tried separately. 
In other cases, defendants, jointly indicted, msJy be 
tried separately or jointly, in the discretion of the 
court. 

Where foar are jointly indicted, three of them cannot insist 
npon the fourth"*t)eiug tried with them. Armsby v. Peo., 2 S. C, 
157 ; Kelley v. Peo., 55 N. Y., 565. District attorney determines 
order of separate trials. Patterson, v. Peo., 46 Barb., 625. 

§ 392. Rules of evidence. — The rules of evidence in 
civil cases ai'e ai^plic^ble also to criminal cases, except 
as otherwise provided in this Code. 

$ 393. Defendant as witness. — The defendant in all 
cases may testify as a witness in his own behalf, but his 
neglect or refusal to testify does not create any presump- 
tion against him. 

CroBs-examination of defendant. Peo. v. Crapo, 76 N. Y., 288 ; 
Peo. V. Genet, 19 Han, 91. See Stover v. Peo., 66 N. Y., 315; 
Newman r. Peo., 63 Barb., 630. Peo. v. Brandon. 42 N. Y., 
285 ; Connors v Peo., 50 N. Y., 240 ; Peo. v. Casey, 72N .Y.,383. 
Peo. V. Moett, 23 Hun, 60 ; Peo. v. Greenfield, 23 Hon, 454. 

§ 394. Compensation of witness. — The rules as to 
the compensation of witnesses attending tnals in crim- 
inal cases, prescribed by special statutes, are continued 
as there defined. 
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§ 395. Oonfession of defendant. — A confession of a 
defendant, whether in the course of judicial proceedings 
or to a pnvate person, can be given in evidence a^aiimt 
him, unless made under the influence of fear produced 
by threats, or unless made upon a . tipulation of the 
district attoi*ney, that he shall not be pi*08ecuted there- 
for; but is not sufficient to warrant his conviction, 
without addi^onal pi*oof that the crime charged has 
been committed. 

What additional proof necessary. Fee. v. UeneBsy, 15 Wend.. 
147 ; Peo. v. Badgley, Itf ib., 63. 

§ 396. Evidence on tarial for treeion.— Upon a trial 
for ti-eason the defendant cannot be convicted, except 
upon the testimony of two witnesses to the same cnei-t 
act, or of one witness -to one ovei-t act, and another 
witness to a different overt act ot the same treason. 
But if two or moi*e distinct treasons, of different kinds, 
be alleged in the indictment, two witnesses to prove 
different treasons are not sufficient to wan*ant a con- 
viction. 

§ 397. Id. — Upon a trial for treason, evidence cannot 
"be admitted, of an overt act not expi*essly charged in 
the indictment; nor can the defendant be convicted, 
unless one or moi'e overt acts be expressly alleged 
therein. 



§ 398. Evidence on trial for conspiracy.— Upon a 

trial for a conspiracy, in a case where an overt act is 
necessaiy to constitute the crime, the defendant cannot 
be convicted, unless one or more ovei-t acts be expressly 
alleged in the indictment, nor unless one or more of 
the acts alleged be proved ; but any other overt act, 
not alleged in the indictment, may be given in evi- 
dence. 



§ 399. Testimony of accomplice. — A conviction can- 
not be had upon the testimony of an accomplice, unless 
be be corroborated by such other evidence as tends to 
connect the defendant with the commission of the crime ; 
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and the corroboration ia not sufficient, if it merely 

show the commission of the crime, or the circumstanceB 

thereof. 

See Peo. v. Davis, 21 Wend., 309 ; Peo. v. Goatello, 1 Den., SB. 

$ 400. Testimony showing higher offanse.— If it 
appear by the testimony, that the Tacts proved consti- 
tute a crime of a higher nature than that charged in the 
indictment, the court may direct the jury to be dis- 
charged, and all proceedings on the indictment to be 
suspended, and may oixier the defendant to be commit- 
ted, or continued on or admitted to bail, to answer any 
new indictment which may be found against him for the 
higher offense. 

§ 401. If new indictment not found, to bo tiled on 

the originaL — If an indictment for the higher crime be 
dismissed by the gi'and jury, or be not found at or befoi-e 
the next term, the court must again proceed to try the 
defendant on the original indictment. 



§ 402. Want of Jurisdiction. — ^The court may also 
direct the jury to be discharged, where it appears that 
it has not jurisdiction of the crime, or that the facts, 
as charged in the indictment, do not constitute a crime. 



§ 403. Proceedings, on discharge when beyond 
state jurisdiction.— If the jury be cQschai'ged, because 
the coiu-t has not juiisdiction of the crime charged in the 
indictment, and it appear that it was committed out of 
the jui'isdiction of this state, the court may order the 
defendant to be discharged, or to be detained for a 
reasonable time specified in the 0]*der, mifil a communi- 
cation can be sent by the district attorney to the chief 
executive officer of the state, tendtory or oistrict where 
the crime was committed. 



$ 404. Proceedings -when offense oonimitted in 
the state. — If the crime were committed within the 
exclusive juiisdiction of another county of this state, the 
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court rniist direct the defendant to be committed for such 
time as it deems reasonable, to await a warrant from the 
proper county for his arrest ; or if the ciime be a mis- 
demeanor only, it may admit him to bail, in an under- 
taking, with sufficient sureties, that he will, within such 
time as the court may appoint, appear in such court to 
await a warrant from the proper county for his arrest. 



$ 405. Id. — In the case provided for in the last sectiouf 
the clerk must forthwith give notice to the district attorney 
of the proper county, that the defendant has been so com- 
mitted or held to baiL 



€ 406. Id. — If the defendant be not arrested, as pro- 
vided in section 404, on a warrant from the proper county, 
he must be discharged from custody, or his bail in the 
action be exoneratea, or money deposited instead of bail 
refunded, as the case may be ; and the sureties in the 
midertaking mentioned in that section must be discharged. 

$ 407. Id. — If the defendant be arrested, the same 
proceedings must be had thereupon, as upon the arrest 
of a defendant in another county, on a warrant of arrest 
issued by a magistrate. 

$ 408. Proceedingfl, on discharge because facts 
constitate no offense. — If the jury be discharged* 
because the facts as charged do not constitute a crime, 
the court must order the defendant, if in custody, to be 
discharged therefrom, or if admitted to bail, that his 
bail be exonerated, or if he have deposited money instead 
of bail, that the money deposited be refunded to him, 
unless in its opinion a new indictment can be framed, 
upon which the defendant can be legally convicted ; in 
which case, it may direct that the case be re-submitted 
to the same or another grand jury. 



$ 409. Id. — If the court direct that the case be sub- 
mitted anew, the same proceedings must be had thereon 
afi are prescribed in sections 318 and 319. 
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§ 410. Court may advise acqnlttaL — If, at any 

time after the evidence on either side is closed, the court 
deem it insufficient to wairant a conviction, it may advise 
the jury to acquit the defendant. But the jury are not 
bound by the advice ; nor can the court for any cause 
prevent the jury fix)m giving a verdict, except as other- 
wise provided in this Code. 

See Babcock v. Peo., 15 Hun 3i7 ; Case v. Peo., 6 Abb. N. C. 
ISl i HoweU V. Peo., 5 Hon., 620 ; 60 N. Y., 607. 



§ 411. Vle'vr of premiaes. — ^When, in the opinion ot 
the qpurt, it is proper that the jury should view the place 
in which the crime is charged to have been committed, or 
in which any material fact occurred, it may order the 
jury to be conducted, in a body, under charge of proper 
officers, to the place, which must be shown to them by a 
judge of the court, or by a pei-son appointed by the court 
for that purpose 

§ 412. Duty of officer. — ^The officers, mentioned in 
the last section, must be sworn to suifer no person to 
speak to or communicate with the jury, nor to do so 
themselves, on any subject connected with the trial, and 
to retura them into court witiiout imnecessary delay, or 
at a specified time. 

§ 413. KnoT^ledge ot juror. — If a juror have any 
personal knowledge, respecting a fact in cohtroveray in 
a cause, he must declare it in open court, during the 
trial. If, during the retirement of the jury, a juror 
declare a fact, which could be evidence in the cause, as 
of his own knowledge, the jury must return into court. 
In either of these cases, the juror making the statement 
must be sworn as a witness, and examined in the presence 
of the parties. 

^ 414. Jurors may separate. — Oath of the ofificers. 

— The jurors sworn to try an indictment may, at any 
time before the submission of the cause to the juiy, in 
the discretion of the court, be permitted to separate, or 
be kept in charge of proper officers. Such officers must 
be sworn to keep the jurors together until the next meet- 
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» 

ing* of the court, to Buffer no person to speak to or 
communicate with them, nor to do so themselves, on any 
subject connected with the trial, and to return them into 
coui*t at the next meeting* thereof. * 

§ 415. Conduct of jurors daring trial. — The jury 
must. also, at each adjournment of the court, whether 
permitted to separate or kept in charge of officers, be 
admonished by the court, that it is their duty not to 
convei*se among themselves on any subject connected 
with the trial, or to foi*m or express an v opinion thereon^ 
until the cause is finally submitted to tuem. 

§ 416. Where juror becomes sick. — If, before the 
conclusion of the trial, a jui'or becomes sick, so as to be 
unable to perform his duty, the court may order him to 
be discharged, and another jury to be then or aftei*ward 
impaneled. 

Trial must be had by twelve jurors and defendant cannot 
waive right. Cancemi v. Peo.» 18 N. Y , 128. 

( 417. Cotirt to decide questions of law. — The 

court must decide all questions of law which arise in the 
coui-se of the tnal. 

It is error to submit a question of law to the jury. Glaucus v. 
Black, 67 N.Y., 563. 

§ 418. Indictment for libel. — On the trial of an 
indictment for libel, the jury have the right to deter- 
mine the law and the fact. 

Art. 1, J 8, N. Y. Const. 

§ 419. In all other cases, court decides questions 

of laTW. — On the trial of an indictment for any other 

ci*ime than libel, questions of law are to be decided by 

the court, saving the right of the defendant to except ; 

questions of fact bv the jury. And although the jury 

have the power to find a general verdict, which includes 

questions of law as well as of fact, they are bound, 

nevertheless, to receive as law what is laid down as such 

by the court. 

See Peo. v. Pine, 2 Barb., 666. 
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i 420. Charge to Jury. — In charging- the jury, the 
court must state to them, all matters of law which it 
thinks necesssay for their information in giving their 
verdict ; and must, if I'equested, in addition to what it 
may deem its duty to say, inform the jury that they are 
the exclusive judges of all questions of fact. 

$ 421. Deliberation of jury. — After hearing the 
charge, the jury may either decide in court, or may 
retii'e for deliberation. If they do not agree without 
retiring, one or more officei-s' must be swora, to keep 
them together in some private and convenient place, and 
not to permit any person to speak to or communicate 
with them, nor do so themselves, unless it be by order 
of the court, or to ask them whether they have agi'eed 
upon a verdict, and to return them into court when 
they have so agreed, or when oi'dei'ed by the court. 

When jury separate without authority, may bo discharged and 
new trial had. Poo. v. Keagle, 6U Barb., 627. 

§ 422. When defendant on bail appears for trial, 
he may be committed. — When a defendant, who has 
given bail, appeal's for trial, the coui*t may, in its 
discretion, at any time after his appearance lor trials 
order him to be committed to the custody of the proj)er 
officer of the county, to abide the judgment or further 
order of the court ; and he must be committed and held 
in custody accordingly. 

CHAPTER 11. 

CONDUCT OF THK JURY, AFTBR THB OAUBB 18 SUBMITTBD 

TO THBM. 

Seo. 423. Room and accommodations for the jury after retire- 
ment, howprovkled, 

424. Accommodations for the Jury, when kept together 

during the trial, or after retirement. 

425, 426. What payvers the jury may take with them. 
^7. May return into court, for Information. 

428. When jury to be disciiarged before atn^ement. 

429. Reason fi)r discharge. 

490. When inry discharged or prevented fh>m giving a 

verdict, cause to be again tried. 
431. Court may adjourn during absence of Jury, as to other 

business, but deemed open till vermct rendered or 

jury discharged. 
488. Final adjournment of court discharges Jury. 



Ill DELIBERATIOIfS OP JURY. }$ 423-427. 

$ 423. Acooiiimodations for the Jtuy. — A room 
must be provided by the su^iervisoi'S of the county (or if 
the trial be in a city court, by the corporate authohties 
of the city), for the uae of the Jury, upon theii* retii*e- 
ment for deliberation, with siutable fui-nitui*e, fuel, 
lights and stationery. If the supervisoi^ or corpoi'ato 
authorities neglect this duty, the court may oi-der the 
Bheidff to perform it ; and the expenses incurred by him 
in canying the order into effect, when certified by the 
courty are a county chat^. 



§ 424. Food and lodging for the Jtuy.-— While the 
jury are kept together, either dunng the progi-ess of 
the trial or after their i-etirement for delibei*ation, they 
must be provided by the sheriff, upon the order of the 
court-, at the expense of the county (or if the trial be in 
a city court, at the expense of the city), with suitable 
and sufficient food and lodging. 



$ 425. What papers the jury may take with 
them. — The court may permit the jury, upon retiring 
for deliberation, to take with them any paper or article 
which has been received as evidence in the cause, but 
only upon the consent of the defendant and the counsel 
for the people. 

§ 426. Id. — The jury may also take with them notes 
of the testimony or other proceedings on the trial, taken 
by themselves or any of them, but none taken by any 
other person. 

Cannot use notes of presiding judge. Mitchell v. Carter, 14 
Hun, 449. 

$ 427. Jury may return for information.— After 

the juiy have I'etii'ed for deliberation, if there be a dis- 
agreement between them, as to any jyart of the testi- 
mony, 01' if they desire to be infonned of a point of law 
arising in the cause, they must i-equire the officer to con- 
duct them into court. Upon their being brought into 
court, the information required must be given after no- 
tice to the district attorney and to the counsel for the 
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defendant, and in cases of felony, in the presence of the 

defendant. 

Instructions to jury can only be given when defendant present. 
Maurcr v. Peo., 43 N. Y., 1. Commanications caunut be sent to 
jury after retiring, even by oonsent. They must be brought into 
court. Plunkett v. Appleton, 51 How. Pr., 469. Magistrate can- 
not send answer to communication from jury. Plunkett v, 
Appleton, 9 J. & Sp., 159 ; Gillotte v. Jackson, ib., 308. See also 
Manoney v. Decker, IS Hun, 365. 

§ 428. "When jury to be discharged before agree- 
ment. — After the juiy have retired to consider of their 
verdict, they can be discharged befoi*e they shall have 
agreed thereon only in the following cases : 

1. Upon the occiin^ence of some injuiy or casualty af- 
fecting the defendant, the jury or some one of them, or 
the court, rendering it inexpedient to keep them longer 
together; or 

2. When after the lapse of such time as shall seem 
reasonable to the court, they shall declare themselves 
unable to agi'ee upon a verdict ; or 

3. When with the leave of the court, the public prose- 
cutor and the counsel for the defendant consent to such 
discharge. • 

It is error for the court to constrain jury by saying they most 
agree or no discharge. Slater v. Mead, 53 How. Pr., 57. 

§ 429. Reason for discharge. — Whenever the jury- 
is discharged without a verdict, the reason for the dis- 
charge must be entered on the minutes. 

§ 430. When no verdict, cause to be re-tried. — 

In all cases where a juiy are discharged, or prevented 
fi-om giving a veixiict, by reason of an accident or other 
cause, except where the defendant is discharged from 
the indictment, during the progress of the trial, or after 
the cause is submitted to them, the cause may be again 
tided at the same or another term. 

§ 431. Hoiv court may adjourn. — While the jury 
are absent, the coui't may adjourn from time to time, as 
to other business ; but it is nevertheless deemed ojien, 
for every purpose connected with the caxise submitted 
to the jury, until a verdict is rendered or the jury dis- 
charged. 



L 
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§ 432. Final adjonnunent dlacharges jtizy. — X 

final adjournment of the coui't discharei^s the jury, but 
an^ term of a court may be continued n)r the purpoee of 
finishing a trial or receiving a verdict. 



CHAPTER in. 

THB VBBDIOr. 

8bo. 438. When the jary have agreed, to be brought into court 
and their names called. If all do not appear, Jary 
to be discharged and caaae again tried. 

434. In felony, detendant mast be present. In misde- 
meanor, yerdict may be rendered in his absence. 

436. Manner of taking the verdict. 

436. Verdict may be general or special. 

437. General verdict 

438. Special verdict. 

439. 440. Special verdict, how rer.dered. 

441. Special verdict, how brought to argument. 

442. Judgment thereon. 

443. When special verdict defective, new trial to be or- 

dered. 
444. Upon indictment for crime consisting of different de- 
grees. Jury may convict of any degree, or of any 
attempt to commit the crime. 

445. In other cases, Jnry may convict of any offense neces- 

sarily included in that charge. 

446. On indictment against several, Jnry ma^r render a 

verdict as to some, and the cause be again tried aa 
to the others. 

447. 448. In what cases court may direct a reconsideration 

of the verdict. 

4^. When Judgment may be ^ven upon an informal ver- 
dict. 

450. Polling the Jury. 

461. Recording the verdict. 

452. Defendant, when to be discharged or detained after 

acquittal. 

453. Proceedings upon general verdict of conviction, or a 

special verdict. 

454. When defendant acquitted on the ground of insanity, 

the fact to be stated with the verdict. Commitment 
of defendant to state lunatic asylum. 

f 433. Jury after agreement. — When the jury have 
agreed upon their veiSict, they must be conducted into 
court by the officer having" them in charge. Their names 
must then be called, and if all do not appear, the rest 
must be discharged without giving a verdict. In that 
event, the cause may be again tried, at the same or 
another term. 

8 



^} 434-439. RENDERING VERDICT. 114 

$ 434. When defendant must be present. — If the 

indictment be for a felony, the defendant must, before 
the verdict is received, appear in pei-son. If it be for a 
misdemeanor, the verdict may be rendered in his ab- 
sence. 



$ 435. Manner of taking the verdict. — If the jury 
appear, they must be asked by the court or the clerk, 
whether they have agreed upon their verdict ; and if the 
foi*eman answer in the affimative, they must, on being 
required, declare the same. 



^ § 436. Verdict may be general or special. — The 

jiuy may either render a general verdict, or when they 
are in doubt as to the legal effect of the facts proved^ 
they may, except upon an indictment for libel,^find a 
special verdict. 

Under general verdict of gnilty, sentence for the highest offense 
charged in indictment is proper. Hawker v. Feo., 75 N. T., 487. 



( 437. General verdict. — A ^neral verdict upon a 
plea of not guilty is either " gmlty '* or " not guilty ;" 
which imports a conviction or acquittal of the offense 
charged in the indictment. Upon a plea of a former 
conviction or acquittal of the same offense, it is either 

for the people," or " for the defendant." 



« 



$ 438 Special verdict. — A special verdict is that by 
which the juiy find the facts only, leaving the judgment 
to the court. It must present the conclusions of fact, as 
established by the evidence, and not . the evidence to 
prove them ; and these conclusions of fact must be so 
presented, as that nothing remains to the court, but to 
draw from them conclusions of law. 



§ 439. Id.; how rendered. — "The special verdict 
must be i*educed to writing, by the jury or in their pres- 
ence, entered upon the minutes of the court, read to the 
jury, and agreed to by them, befoi-e they are discharged. 
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{ 440. Id. ; form. — The special verdict need not Ini 
in any particular foiin, but is sufficienty if it present intdr 
ligibly the facte found by the jury. 



f 441. Id. ; how brought to argtunent. — The spe- 
cial verdict may be brought to argximent by either party, 
npon five days' notice to the other, at the same or another 
term of the court; and upon the hearing thereof, the 
counsel for the defendant may conclude the argument. 



§ 442. Jndgment thereon. -^ The court must g^ve 
judgment upon the special verdict, as follows : * 

1. If the plea be not guilty, and the facts prove the 
defendant guilty of the offense charged in the indictment, 
or of any other offense of which he could be convicted, 
under that indictment, as provided in sections 444 and 
445, judement must be given accordingly ; but if other- 
wise, judgment of acquittal must be given ; 

2. If the plea be a former conviction or acquittal of the 
same offense, the court must give judgment of conviction 
or acquittal, according as the facts prove or fail to prove 
the former conviction or acquittaL 

$ 443. Defective special verdict — If the jury do 
not, in a special verdict, pronounce affirmatively or neg- 
atively on the facts necessary to enable the court to 
give judgment, or if they find the evidence of facts 
merely, and not the conclusions of fact from the evidence, 
as established to their satisfaction, the court must order 
anew trial. 

§ 444. Conviction for any lower degree, or of an 
attempt. — Upon an indictment for a cnme consisting of 
different degrees, the jury may find the defendant not 
guilty of the degree charged in the indictment, and 
guilty of any degree inferior thereto, or of an attempt to 
commit the crime. 



§ 445. Offenses necessarily included. — In all other 
cases, the defendant may be foimd guilty of any crime, 
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the commission of which is necessarily inchided in that 
"with which he is charged in the indictment. 

Bee Peo. v. JackBon, 3 Hill, 92. 

§ 446. On Joint trial, Jury may render a verdict as 
to some. — On an indictment against one or more, if the 
jui'y cannot agree upon a verdict as to all* they may 
render a verdict as to those in regard to whom they do 
agree, on which a judgment must be entered accord- 
mgly ; and the case, as to the rest, may be tiied by 
another juiy, 

J 447. When court ma^r direct a reconsideration of 
the verdict. — When there is a veixlict of conviction, in 
which it appears to the court that the jury have mistaken 
the law, the court may explain the reason for that opin- 
ion, and direct the jury to reconsider their verdict ; and 
if, after the reconsideration, they i^etum the same ver- 
dict, it must be entered. But when there is a veixiict 
of acquittal, the coui't cannot requii'e the juiy to recon- 
sider it. 



^ 448. Id. — If the jury render a verdict which !s 
neither a general nor a special ve]*dict, as defined in 
sections 437 and 438, the court may, with proper instruc- 
tions as to the law, direct them to reconsider it ; and it 
cannot be recorded, until it be rendered in some form, 
from which it can be clearly understood what is the 
intent of the jury, whether to render a general verdict, 
or to find the facts specially, and leave the judgment to 
the court. 



§ 449. Judgment upon an inforaud verdict. — If the 

jury peraist in finding an informal verdict, frem which, 
nowever, it can be clearljr understood, that their inten- 
tion is to find in favor ot the defendant, upon the issue, 
it must be entered in the tei'ms in which it is found, and 
the court must give judgment of acquittal. But no 
judgment of conviction can be given, unless the jury 
expressly find against the defendant, upon the issue, or 
judgment be given against him on a special verdict. 
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{ 450. Polling the Jury. — When a verdict is rendered, 
and before it is i*ecorded, the juiy may be polled, on 
the requirement of either party ; in which case, they 
must be severally asked whether it is their verdict ; and 
if any one answer in the negative, the jury must be 
sent out for further deliberation. 



§ 451. Becording the verdict. — When the verdict is 
given, and is such as the court may receive, the clerk 
must immediately record it in full upon the minutes, 
and must read it to the jury and inquii*e of them whether 
it is their verdict. I^ any juror disagee, the fact must 
be entei-ed upon the minutes, and the jury again sent 
out ; but if no disagreement be expressed, the veixiict 
is complete, and the jiu*y must be discharged from the 
case. 



§ 452. Discharge or detention after acquittal. — If 

judgment of acquittal be given on a general verdict, 
and the defendant be not detained for any other legal 
cause, he must be discharged as soon as the judgment 
is given ; except that when the acquittal is for a variance 
between the proof and the indictment, which may be 
obviated by a new indictment, the court may order his 
detention, to the end that a new indictment may be 
preferred, in the same manner and with the like effect 
as provided in sections 408 and 409. 



§453. Proceedings upon verdict. — If a general ver- 
dict he rendered against the defendant, or a special 
verdict be given, he must be remanded, if in custody, 
or if on bail, he may be committed to the proper officer 
of the county, to await the judgment of the court upoii 
the verdict. When committed, his bail is exonerated, or 
if money be deposited instead of bail, it must be 
refunded to the defendant. 



§ 454. Acquittal on the groimd of insanity. — When 
the defense is insanity of the defendant the jury must be 
Instructed, if they acquit him on that ground, to state 
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the fact with their verdict. The court must, thereupon* 
if the defendajit be in custody, and they deem hia die- 
charge dangerous to the public peace or safety, (»*der 
him to be committed to Uie state lunatic asylum* until 
he becomes sane. 



TITLE VIII. 

Of the Proceedings after Trial and btfore JudgmeHU 

Chaptbb I. Bill of exceptions. • 
' II. New trials. 
III. Arrest of judgment. 

CHAPTER I. 

BILL OF ExcBPnoira. 

Bbg. 456. In what eases. 

456. By whom settled, and how filed. 

457. To be settled at the trial, or ihe point noted in writing. 
468, 469. When and how settled, after the trial. 

460. Enlarging the time therefor. 

461. Kffect of not serving exceptions or amendmentB. 

within the time prescribed. 

{ 466. In what cases. — On the trial of an indictment^ 
exceptions may be taken by the defendant, to a decision 
of the court, upon a matter of law, by which his sub- 
stantial rights ai*e prejudiced and not otherwise, in any 
of the following cases : 

1. In disallowing a challenge to the panel of the jury ; 

2. In admitting or rejecting testimony on the trial of a 
challenge fbr actual bias to any juror who participated 
in the verdict, or in allowing or disallowing such. 
challenge ; 

3. In admitting or rejecting witnesses or testimony, 
or in deciding any question of law, not a matter of dis- 
cretion, Qr in charging or instructing the jury upon the 
law, on the trial of the issue. 



$ 466. How settled and filed. — A bill containing the 
exceptions mast be settled and sig^ned by the presiding 
judge, and filed with the clerk. 
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{ 457. When to he MtUad.— The bill of exceptions 
must be settled at the trial unless the coui-t othei*wise 
dii*ect. If no such direction be given, the point of the 
exception must be particularly stated in writing, and 
delivei-ed to the court, and must immediately be cor- 
rected or added to, until it is made confoi'mable to the 
truth. 



§ 458. When and how settled, after the triaL--If the 

bill of exceptions be not settied at the trial it must 
be prepared and served, within five days thereafter, 
on the district attoimey, who may, witMn five days, 
serve on the defendant or his counsel, amendments 
thereto. The defendant mav then, within five days, 
serve the district attorney with a notice to appear before 
the presiding judge of the court, at a specified time, 
whether in or out of court, not less than five nor moi^e 
than ten days thereafter, to have the bill of exceptions 
settled. 

§ 459. Id. — At the time appointed, the judge must 
settle and sign the bill of exceptions. 



§ 460. Zhilarglng the time therefor. — The time for 
preparing the bill of exceptions or the amendments 
thei'eto, or for settling the same, may be enlarged by 
consent of the parties, or by the presiding judge, or by 
a judge of the supreme court, but by no other officer. 

§ 461. Failure to serve exceptions or amendments. — 

If the bill of exceptions be not served within the time 
prescribed in section 458, or within the enlarged time 
therefor, as prescribed in the last section, the exceptions 
ai'e deemed abandoned. If it be served, and the parties 
omit, within the time limited by section 458, the one to 
pi*epare amendments, and the other to give notice of 
appearance before the judge, they are respectively 
deemed, the one to have agreed to the bill of exceptions, 
and the other to the amendments. 
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CHAPTER n. 

NBW TBIALS. 

Seo. 462. New trial. 

463. When granted. 

464. Effect of granling new trial. 

465. In what cases ri'anted. 

466. Application, wnen to be made. 

^ 462. New trial. — A new ti*ial is a re-examination of 
the issue, in the same court, before another juiy, after a 
verdict has been given. 

§ 463. When granted. — A new trial can be granted 
by the court in which the former trial was had, only in 
the cases provided in section 466. 

§ 464. Efiect of granting new trial. — The granting of 
a new trial places the parties in the same position as if 
no trial had been had. AU the testimony must be pro- 
duced anew ; and the former verdict cannot be used OP 
referred to, either in evidence or in argument. 



{ 465. When granted. — The court in which a trial has 
been had upon an issue of fact has power to grant a new 
trial, when a verdict -has been rendered against the 
defendant, by which his substantial rights have been 
pi'ejudiced, upon his application, in the following cases : 

1. When the trial has been had in his absence, if the 
indictment be for a felony ; 

2. "When the jury has received any evidence out of 
court, other than that I'esulting from a view, as provided 
in section 411 ; 

3. "When the jury have separated without leave of the 
court, after retiring to deliberate upon their verdict, op 
have been guilty of any misconduct by which a fair and 
due consideration of the case has been prevented ; 

4. When the verdict has been decided by lot, or by 
any means other than a fair expression of opinion on the 
part of all the jurora ; 

5. When the court has misdirected the jury in a mat- 
ter of law, or has refused to instruct them as prescribed 
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in section 420 ; and the defendant has, at the trial, ex- 
cepted to such misdirection or refusal ; 

6. When the vei-dict is contraiy to law or clearly 
against evidence ; 

7. When it is made to appear, by affidavit, that upon 
another tiial, the defendant canj)roduce evidence such as 
if before received would probably have changed the ver- 
dict ; if such evidence has been discovered since the trial, 
is not cumulative ; and the failure to produce it on the 
trial was not owing to want of diligence. * 



§ 466. Application, when to be made. — The applica- 
tion tor a new trial must be made befoi*e judgment. 



CHAPTER IIL 

ARRB8T OF JUDGMBI7T. 

Sec. 467. Motion in arrest of Jadgment, defined, and upon what 
defects foonded. 
468 .' Court may arrest judgment without motion. 

469. -Motion, when and how made. 

470. Defendant when to be held or discharged. 

§ 467. Motion in arrest of Judgment. — A motion in 
arrest of judgment is an apj)lication, on the part of the 
defendant, that no judgment be i-endered on a plea or 
verdict of guilty, or on a verdict against the defendant 
upon the plea of a former conviction or acquittal. It 
may be founded on any of the defects in the indictment, 
mentioned in section 323. 

Motion in arrest is not confined to indictment, but may include 
whole record. Peo. v. Bruno, 6 Park., 657. It cannot bring up 
a variance Ictween proof and indictment. Peo. v. Onondaga 
Gen. Sess., 1 Wend . , 296. Kor mistakes of the court on trial, or 
of the jury in giving verdict. Peo. v. Thompson, 41 N. Y., 1 ; 
Peo. V. Allen, 43 lb., 28. Can only bo made for defects on the 
record. Jacobowsky v. Peo., 6 Hun, 624 ; 64 1^. Y., 659. 



§ 468. Court may arrest Judgment without motion* — 

The court may also, on its own view of any of these de- 
fectSy arrest the judgment without motion. 
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$ 469. Motioh when and how made* — The motion 
must be made, before or at the time when the defendant 
is called for iudgment. If made before, it must be on 
notice to the distiict attorney, or in his presence. 



{470. Defendant, ^Rrhen to be held or discharged. 

-^nhen judgment is an^ested, and it appears that there 
is not evidence sufficient to convict the defendant of 
any crime, he must, if in custody, be discharged j or, if 
under bail, his bail must be exonerated ; or, if money 
has been deposited instead of bail, it must be refunded ; 
and in such case the ari*e6t of judgement operates as an 
acquittal of the charg-e upon which the indictment was 
found ; but, if thei*e is reasonable ground to believe the 
defendant guilty, and a new indictment can be framed 
upon which he may be convicted, the court may order 
him to be re-committed or admitted to bail anQw to 
answer the new indictment ; if there is reasonable g^round 
to believe him guilty of another crime, he must be com- 
mitted or helil to answer therefor ; and in no case, when 
re-committed or held to answer, is the former verdict a 
bar to a new indictment. 



TITLE IX. 

Of the JudgineTit atid Execution. 

Chapter I. The judgment. 
II The execution. 

CHAPTER I. 

THB JUDOMSNT. 

Sec. 471, 472. Time for pronouncing Judgment, to be appointed 
by the court. 

473. In felony', defendant must be present. In misdemean- 

or, Judgment may be pronounced in his absence. 

474. When defendant is in cubtody, how brooght before 

the court for Judgrment. 

475. How brought before the court, when he is on bail. 

476. IJench warrant to issue. 

477. Form of bench warrant 

47d, 479. Service of the bench warrant. 
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Bbc 480. Anraignment of defendant for judgment. 

481. What caase may be shown against the Jadgment. 

482. If no Bofficient cause shown. Judgment to be pro> 

noanced. 

483. Court may summarily inquire into circumatauoes in 

affgravntion or mitigation of punifthment. 

484. Judgment to pay fine. 

485. The JaUgmentroll. 

S 471. Tiiii« for Prononnolng jndgnMnt; to be 
appoioted by the court. — After a plea or verdict of 
guilty, or after a verdict against the defendant on a plea 
of a former conviction or acquital, if the judgment be 
not arrested, or a new trial granted, the court must ap- 
point a time for pronouncing judgment. 

5 472. Id. — ^The time api)ointed must be at least two 
days after the verdict, if the court intend to i-emain in 
session so long, or if not, as remote a time as can rea- 
sonably be allowed. 

§ 473. Appearance. — ^For the purpose of judgment, 
if the conviction be for a felony, the defendant must be 
personally present ; if it be for a misdemeanor, judg- 
ment may be pronounced in his absence. 

§ 474. Defendant in cnstody, to be brought be- 
fore the court. — When the defendant is in custody, the 
coui't may dii-ect the officer in whose custody he is, to 
bring him before it for judgment ; and the officer must 
do so accordingly. 

§ 475. IVhen on bail. — If the defendant have been 
discharged on bail, or have deposited money instead 
thereof, and do not appear for judgment, when his per- 
sonal attendance is necessary, the court, in nddition to 
the forfeiture of the undertaking of bail or of Ihe money 
deposited, may direct the clerk to issue a bench warrant 
for his arrest. 

§ 476. Bench -warrant to iesue. — The clerk, on the 
application of the district attorney, may accoi*dingly, at 
any time after the order, whether the court be sitting op 
no^ issue a bench warrant into one or more counties. 
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§ 477. Form of benoh 'warrant. — ^The bench war- 
rant must be substantially in the following form : 
** County of Albany ^ [or as the case may be.] 
" In the name of the people of the State of New York— 
" To any sheriff, constable, mai'shal or 
policeman in this state. A. B. having been 
[SBAL.] on the day of > 18 , duly 

convicted in the court of sessions of the county 
of Albany (or as the case may be), of the 
crime of [designating it generally.] 
**You are thei'efore commanded, forthwith to arrest 
the above named A. B., and bring him before that court 
for judgment ; or if the court have adjourned for the 
term, you ai^e to deliver him into the custody of the 
sheiiff of the county of Albany, [or as the case may be, 
or in the city and county of New York ** to the keeper 
of the city prison of the city of New York."] 

" City of Albany, [or as the case may be] the day 

of , 18 . 

'* By order of the court. 

« E. F., clerk." 



§ 478. Service of the bench 'warrant. — The bench 
waiTant may be served in any county, in the same 
manner as a warrant of arrest ; except that when served 
in another cotmty it need not be indorsed by a magis- 
trate of that coimty. 

§ 479. Id. — ^Whether the bench warrant be served in 
the county in which it was issued, or in another county, 
the officer must an^est the defendant and bring him 
before the court, or commit him to the officer mentioned 
in the warrant, according to the command thereof. 



§ 480. Arraignment for judgment. — When the 
defendant appeara for judgment, he must be asked by 
the clerk whether he have any legal cause to show, why 
judgment should not be pronounced against him. 

In capital oases this must appear upon the record. Graham v. 
Peo., 63 Barb., 468 ; 6 Lans., 149; see Messner v Peo., 46 N. Y., 
1 ; Hilderbrand v. Peo.,1 Hun, 19 ; aff 'd 66 N. Y., 394. 



125 JUDGMENT. SENTENCE. {$481-185. 

$ 481. "What may be shown against the Judgment. 

— He may show for cause, against the judgment» 

1. That he is insane; and if, in the opinion of the 
court, there be reasonable ^^und for bekeving him to 
be insane, the question of his insanity must be tried as 
provided by this Code. If, upon the trial of that 
question, it is found that he is sane, judgment must be 
pronounced ; but if found insane, he must be committed 
to the state lunatic asylum untU he becomes sane ; and 
when notice is ^yen of that fact, he must be brought 
before the court for judgment; 

2. That he has good cause to offer, either in arrest of 
judgment,, or for a new trial ; in which case the court 
may, in its discretion, order the judgment to be deferred, 
and proceed to decide upon the motion in arrest of 
judgment or for a new trial. 

§ 482. Judgment. — If no sufficient cause be alleged, 
or appear to the court, why judgment should not be 
pronounced, it must thereujwn De rendered. 

On a plea of guilty, court may give a general Judgment appli- 
cable to any count. Folinsky v, Peo., 11 Hun, 890 ; 78 K. Y., 65. 

§ 483. Inquiry into circumstances touching 
punishment. — After a plea or verdict of guilty, in a 
case where a discretion is conferred ui)on the court as to 
the extent of the punishment, the court, upon the 
suggestion of either party, that there are circumstances, 
which may be properly taken into view, either in aggra- 
vation or mitigation of the punishment, may, in its 
discretion, hear the same summarily at a specified time, 
and upon such notice to the adverse party as it may 
direct. 

{ 484. Judgment to pay fine. — A judgment that 
the defendant pay a fine may also direct that he be 
imprisoned until the fine be satisfied, specifying tbe 
extent of the imprisonment ; which cannot exceeu one 
day for every one dollar of the fine. 

$ 485. The judgment roll. — When judgment upon 
a conviction is rendered, the clerk must enter the same 
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iiX)on the minutes, stating briefly the offense for which 
the conviction has been had; and must, upon the, 
8ei*vice upon him of notice of appeal, immediately annex 
together and file the following papers, which constitute 
the judgment roll : 

1. A copy of the minutes of a challenge interposed by 
the defendant to a grand juror, and the proceedings and 
decision thei*eon ; 

2. The indictment, and a copy of the minutes of the 
plea or demurrer ; 

3. A copy of the minutes of a challenge, which may 
have been interposed to the panel of the trial juiy, or to 
a juror, who participated in the verdict, and the proceed- 
ings and decision thereon ; 

4. A copy of the minutes of the trial ; 

5. A copy of the minutes of the judgment ; 

6. A copy of the minutes of any pi-oceedings upon a 
motion either for'a new tnal or in arrest of judgment ; 

7. The bill of exceptions, if there be one. 



CHAPTER II. 

THB EXECUTION. 

Sbc. 486. Aathority for the execution of a judgment, except of 
death. 

487. Commitment of the defendant. 

488. Judgment of imprisonment, by whom and how exe- 

cuted. 

489. Duty of Sheriff. 

490. Same. 

§ 486. Authority for the eaceoution of a judg- 
ment. — When a judgment, except of death, has been 
pronounced, a certified copy of the entry thereof upon 
the ininutes must be forthwith furnished to the officer 
whose duty it is to execute the judgment ; and no other 
warrant or authority is necessary to justif^ or require its 
execution. 



§487. Commitment of defendant.— If the judg- 
ment be impiisonment, or a fine and imprisonment until 
it be paid, the defendant must forthwith be committed 
to the custody of the proper officer, and by him detained, 
until the judgment be complied with. 
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§ 488. Judgment of imprlaonment; hj ^irhom and 

how executed. — When the judg^ment is impni^onmeiit 
in a county jail, or a fine and that the defendant be 
imprisoned until it be paid, the judgment must be exe- 
cuted by the sheriff of the county. In all other caaes, 
when the sentence is imprisonment^ the sheinff of the 
county must deliver the defendant to the proper officer, 
in execution of the judgment. 

§ 489. Duty of sheriff. — If the judgment be impris- 
onment, except in a county jail, the sheriff must deliver 
a copy of the entry of the judgment upon the minutes 
of the court, together with the body of the defendant, to 
.the keeper of the prison, in which the defendant is to be 
imprisoned. 

§ 490. Sheriff may require aid. ^ The sheriff or bis 
deputy, while conveying the defendant to the proper 
prison, in execution of a judgment of imprisonment, has 
the same authority to require the assistfuice of any citi- 
zen of this state, in securing the defendant, and in retak- 
ing him if he escape, as if the sheriff were in his own 
county 5 and eveiy person who refuses or neglects to 
asfflst the sheriff, when so required, is punishable, as if 
the sheriff were in his own county. 



TITLE X. 

Cfeneral Provisions in Relation to tbe Punishment of 

Crimes. 

ChaftbB. I. The death penalty. 

II. Second offenses, habitaal criminals, and special 
penal discipline. 

CHAPTER I. 

THE DEATH PENALTY. 

Sbo. 491. Warrant for execution of convict. 
i9i. Time of execution. 

493. Judge must transmit certain papers to governor. 

494. (sK>yexnormay consult Judges, etc. 
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Sbo. 495. Goremor only to reprieve, etc., except as provided in 
the following sections. 

496. If convict becomes insane, sherifT to impanel jury. 

497. Daty of district attorney. 

498. Inquisition ; saspension of execution. 

499. Sheriff to transmit inquisition to governor ; governor's 

duty. 

500. If female convict is pregnant, sheriff to impanel Jury 

of physicians. 

601. Inquisition ; suspension of execution. 

602. Shcriffto transmit inquisition to governor; governor's 

duty. 

603. When day of execution has passed, convict to be 

brought up by warrant. 

604. Court to inquire, etc. ; when to direct execution. 

605. Death penalty; mode of infliction. ' 

606. Id. ; where inflicted. 

607. Id. ; who to be present. 

608. Id. ; ccriiAcale alter execution. 

609. Id. ; when inflicted by sheriff' in an adjoining county. 

$491. Death warrant. — When a defendant is sen- 
tenced to the punishment of death, the judge or judges 
holding the court at which the conviction takes place, or 
a majority of them, of whom the judge pi*esiding must be 
one, must make out, sign and deliver to the sheriff of the 
county, a waiTant, stating the conviction and sentence, 
and appointing the day upon which the sentence must be 
executed. 



$ 492. Time of ezecntion. — The day so appointed 
must be not less than four weeks and not more than 
eight weeks after the sentence. 

Execution may take place before expiration of a previous sen- 
tence. Thomas v. Peo., 67 N. Y., 218. 



$493. Judge mnst transmit papers to governor. 

— The judge, presiding at the term at which the convic- 
tion took place, must immediately thereupon transmit to 
the governor a statement of the conviction and sentence, 
with the notes of testimony taken upon the trial by him 
or the notes, written out, taken by a stenographer op 
assistant stenographer, attending the court or term pur- 
suant to law. 

§ 494. Governor may consult judges, eto. — The 
governor is authorized to require the opinion of the 
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judges of the court of apx)eals, justices of the sapreme 
coiu't, and the attorney-general^ or of any of them, upoq 
a statement so fumishe(£ 



{ 495. Oovemor only to reprieve, ejccept, etc. •— 

No judge, coui't, or officer, other than the govenior, can 
reprieve or suspend the execution of a defendant sen- 
tenced to the punishment of death, except where a 
sheriff is authorized so to do, in a case &nd in the manner 
prescribed in the following sections of this chapter. This 
section does not apply to a stay of proceedings upou au 
appeal or writ of eiTOi\ 



§ 496. Insane convicts. — If, after a defendant has 
been sentenced to the punishment of death, there is I'ea- 
sonable ground to believe that he has become insane, 
the sheriff of the county in which the conviction took 
place, with the concurrence of a justice of the supreme 
court, or the county judge of the county, who may make 
an order to that effect, must impanel a jury of twelve 
persons of that county, qualified to serve as jui*ors in a 
court of record, to examine the question of the sanity of 
the defendant. The sheriff must give at least seven 
days' notice of the time and place of the meeting of the 
jury to the district attorney of the county. Section 108 
of the Code of Civil Procedure regulates the impaneling 
of such a jury, and the proceedings upon the inquisition 
so far as it is applicable. 



$ 497. Duty of district attorney. — The district 
attorney must attend, the inquiry. He may produce 
witnesses before the jury ; for which purpose he has the 
same power to issue subpoenas, as for witnesses to attend 
a grand jury, and disobedience thei^eto may be punished 
by the court of oyer and terminer for that county, at any 
term thereof, in the same manner as disobedience to 
process issued by that court 

§ 498, Inquisition ; suspension of execution. — 

The incjuisitiun of the jury must be signed by the jurors 
and the sheriff. If it be foimd by the inquisition that 

9 



a 499-502. INQUISITION. 130 

the defendant is insane, the sherifT most sospend execu- 
tion of the warrant dii*ecting the defendant's death, until 
he receives a warrant £i*om thegpovemor, directing* that 
the defendant be executed. 

§ 499. Sheriff to transmit inquiaition to govern- 
or; governor's duty. — The sheriff. must immediately 
transmit the inquisition to the governor ; who» as soon 
as he is satisfied of the sanity of the defendant, or of his 
restoration to sanity, must issue his warrant, appointing 
a time and place for the execution of the latter, pursuant 
to his sentence, unless the sentence is commuted or the 
convict pardoned, and may in the meantime ffive direc- 
tions for the disposition and custody of the de&ndant. 

§ 500. If female oonvict is pregnant. — If there is 
reasonable gi*ound to believe that a female defendant, 
sentenced to the punishment of death, is pregnant, the 
sheriff of the county where the conviction took place 
must impanel a jury of six physicians to inquire into 
her pregnancy. Sections 497 and 498 of this Code ap- 
ply to the proceedings upon the inquisition, except that the 
sheriff may, in his discretion, require one or more of the 
physicians composin^f the juiy to attend from an adioin- 
mg county. A physician, acting as a juror upon such an 
inquisition, need not be qualified to serve as a juror in 
a court of record. 

§ 501. Suspension of execution. — ^The inquisition 
of the juiy must be signed by the jurors and the shei*- 
iff. If it is found by the inq^uisition that the defendant 
is quick with child, the sheiiff must suspend the execu- 
tion of the warrant directing her execution, until he re- 
ceives a warrant from the governor, directing that the 
convict be executed. 

§ 502. Sheriff to transmit inejuisition to gover- 
nor ; governor's duty.— The shenff must immediately 
transmit the inquisition to the governor, who, as soon as 
he is satisfied that the defendent is no longer quick with 
child, may issue his warrant, appointing a time aiid 
place for her execution, pursuant to her sentence, or 
may commute her punishment to impidsomnent for life. 
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$ 503. 'When day of execution has paaaed. — 

"Whenever, for any i*ea8on, other than insanity or pi-eg- 
nancy, a defendant, sentenced to the punishment of 
death, has not been executed pursuant to the sentence, 
at the time specified thereby, and the sentence or the 
judgment inflicting- the punishment stands in full force, 
the supreme court, or a justice thereof, upon applica- 
tion by the attorney-general, or of the district attorney 
of the county where the conviction was had, must make 
an oi*der, directed to the sheriff, commanding him to 
bring the convict before a genei*al teim of the supreme 
court in the department, or a term of a court of oyer 
and terminer in the county, where the conviction was 
had. If the defendant be at large, a warrant may be 
issued by the supreme court, or a justice thereof, direct- 
ing any sheriff or other officer to bring the defendant 
before the supreme court at a general term thereof, or 
before a term of the court of oyer and terminer, in that 
county. 



$ 504. Court to inquire, etc.; "when to direct 
execution. — Upon the defendant being brought l)efore 
the court, it must inquire into the circumstances, and if 
no legal reason exists against the execution of the sen- 
tence, it must issue its warrant to the sheriff of the 
proper county, under the hands of the judge or judges, 
or of a majority of them, of whom the judge presiding 
must be one, commanding the sheriff to do execution of 
the sentence, upon a day appointed therein. The war- 
rant must be obeyed by the sheriff accordingly. 



§ 505. Death penalty ; mode of infliction. — The 

Ciishment of death must in every case be inflicted by 
ging the convict by the neck until he is dead. 



$ 506. Id.; where inflicted: — ^The punishment of 
death must be inflicted within the walls of the prison of 
the county in which the conviction of the person sen- 
tenced took place, or within a yard or inclosure adjoin- 
ing thereto. For the purposes of this section, the 
- " piison" is defined to be' the jail appointed by law for 
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the confinement of convicts awaiting execution of their 
sentence. 



$ 507. Id.; Who to be present. — It is the duty of 
the sheriff or under-sheriff of the county to be pi'esent 
at the execution, and to invite the presence, by at least 
three days* previous notice, of the county judge, dis- 
trict attorney, clerk and surrogate of the county, togeth- 
er -with two physicians, and twelve reputable citizens of 
full age, to be selected by the sherift' or tuxder-sherijOT. 
The sheiiflf or under-sheriff must, at the request of the 
criminal, permit such ministers of the gospel, priests or 
clergymen of any religious denomination, not exceeding 
two, and such of the immediate relatives of the convict 
as he desires, being of full age, to be pi'esent at the exe- 
cution ; and such officers of the prison, deputy sheriffs, 
and constables or marshals must attend, as the sheriff or 
under-sheriff deems expedient to have present. Besides 
the persons designated in this section, no one shall be 
permitted to be present at the execution. 



$ 508. Id. \ certificate after execution. — The sheriff 
or under-sheriff attending the execution must prepai-e 
and sign a certificate, setting forth the time and place 
thereof, and that the convict was then and there exe- 
cuted, in conformity to the sentence of the coui't, and 
the provisions of this Code and must procure the certifi- 
cate to be signed by the county judge, suiTOgate and 
district-attorney, if they were present, and by the phy- 
sicians and idtizens selected by the sheriff who witnessed 
the execution. He must cause the certificate to be filed 
in the office of the clerk of the county 



§ 509. Id. I Whmx Inflicted by sheriff in an adjoin- 
ing county. — If in any county there is not a county iail 
for the confinement of crimin^d prisoners, or the jail has 
becoitie unfit or unsafe for the confinement of prisoners, 
or is destroyed by fire or otherwise, and the county 
judge of the county has, according to law, designatea 
the jail of a contiguous county for the confinement of 
the prisoners of the county, the sheriff of the county in 
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whicli a convict sentenced to death la confined must 
attend, upon the day appointed for the execution of the 
sentence, at the jail of his county, and there conduct the 
proceedings and execute the sentence, in all i^espects as 
if the jail were situated in the county where the convic- 
tion took place. 

CHAPTER n. 

fiBOOND OFFBNSBSy HABITUAL CBIMINALB AlTD SPBCIAL PBNAL 

DISCIFLINB. 

Sec. 610. When convict may be adjudged an habitaal criminal. 
511. Jadgment accordiuffly, how entered, etc. 

612. PereoDB so adjadgeoL when liable to arrest and punish- 

ment. 

613. Id.; evidence of character on sabsequent triaL 

614. Id. ; always liable to search, etc. 

6 510. When convict may be adjudged an habitual 
cnmioal. — When a person is hereafter convicted of a 
felony, who has been, before that conviction, convicted 
in this state of any other crime, he may be adjudged 
by the court, in addition to other punishment inflicted 
upon him, to be an habitual criminal. A person con- 
victed of a misdemeanor, who has been already five 
times convicted in this state of a misdemeanor may be 
adjudged by the court in addition to, or instead of, other 
punishment, to be an habitual criminal. 

Bee Peo. v. McCarthy, 45 How. Pr., 97. 



§ 511. Judgment accordingly, how entered, etc. — 

The judppment specified in the last section must be 
entered m a separate book, kept for thsrt; purpose. A 
copy of the entry, duly certified by the clerk of the 
court, is proof of the judgment, and a copy, so certified, 
must be forthwith. transmitted to the police department 
of ea«h city, and to the district attorney of each county 
in the state. 



§ 512. Persons so adjudged whan liable to arrest 
and punishment. — A peraon who has been adjudged an 
habitual criminal is liable to arrest summarily with or 
without waiTant, and to punishment as a disorderly 
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person, when he is found withont being* able to account 
thei'efor, to the satisfaction of the court or magistrate^ 
either, 

1. In posseesioa of any deadly or dangerous weapon, 
or of any tool, instrument or material, adapted to, or used 
by criminals for, the commission of crime> or 

2. In any place or situation, under ciix^umstances 
giving reasonable groimd to believe that he is intending 
or waiting the opportunity to commit some cidme. 

Not entitled to jory trial. Peo. v. McCar&y, 45 How. Pr . , 97. 



§ 513. Id.; evidence of character on subsequent 
laial. — A person who, having been adjudged an habitual 
criminal, is charged with a crime committed thereafter, 
may be described in the complaint, warrant or indict- 
ment therefor, as an habitual criminal ; and, upon proof 
that he has been adjudged to be such, the prosecution 
may introduce, upon the trial or examination, evidence 
as to his previous character, in the same manner and to 
the same extent as if he himself had first given evidence 
of his character* and put the same in issue. 



§ 514. Id.; always liable to search, etc. — The 

person and the premises of eveiy one who has been 
convicted and adjudged an habitual criminal shall be 
liable at all times to search and examination by any 
magistrate, sheriff, constable, or other officer, with or 
without warrant. 

Is forcible examination of person constitutional, Qtuer^ 
See Peo. V. McCoy, 46 How. Pr.,216. 



TITLE X.* 

Of Appeals, 

Chapter I. Appeals, when allowed, and how taken, 
n. Dismissing an appeal, for irregularity, 
m. Argument of the appeal. 
IV. Judgment upon appeal. 

* So in the originaL 
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CHAPTER I. 

XPFBALBf WHBN ALLOWBD, AHD HOW TAKBH. 

Sec. 615. Wrils of error and of certiorari, aboliabed : aDDeal 
substituted. ' *^*^ 

616. Parties, how designated on appeal. 

617. In Aviiat cases appeal may be taken by defendant 

618. In wliat cases, by the people. 
6i9i In what cases, generally. 

620. Appeal, a matter of right. 

621. Must be taken within one year after Jadffment 
622-625. Appeal, how taken. 

626. Appeal by the people, not to Btry or eflfect the judi^ 

ment until reversed. 

627. Stay of proceedings, on appeal to supreme court from 

judgment of conviction. 

628. Stay, upon appeal to court of appeals from judgment 

of supreme court, affirming judgment oi' conviction. 
628. Certmcate of slay not to be granted* but on notice to 

district attorney. 
630, 631. Effect of the stay. 
632. Transmitting the papers to the appellate court. 

§ 616. Writs of error and of o«rtlorari aboliflhed.-^ 

Writs of error and of cei-tioraii, in criminal actions, as 
they have heretofore existed, are abolished ; and hei'e- 
after, the only mode of reviewing a judgment or orderi 
in a criminal action, is by appeal. 

§ 516. Parties, how designated on appeal.— The pai-ty 
appealing is known as the appellant, and the adverse 
party as the respondent. But the title of the action is 
not changed, in consequence of the appeal. 

$ 617. When defendant may appeal. — An appeal to 
the supreme court may be taken by the defendant, from 
the judgment on a conviction after indictment, and upon 
the appeal, any actual decision of the court in an inter- 
mediate order or proceeding forming a part of the judg- 
ment roll, as prescribed by section 485, may be reviewed. 

Supreme Conrt has no Jurisdiction on appeal except as given 
by statutes. Shufflini?. Peo.,4Hun, 16. 

§ 6ia. When the people may.— An appeal to the 
supreme court may be taken by the people, in the fol- 
lowing cases, and no other : 
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1. Upon a judgment for the defendant, on a demnrrer 
to the indictment ; 

2. Upon an order to the court, arresting the judgment. 

A new trial cannot be granted, when defendant has been ac- 
quitted of a felony. Peo. v. Comstock, 8 Wend., 549. See Feo* 
V, Corning, 2 N. Y., 9. 



§ 619. In what cases generally. — An appeal may be 
taken from the judgment of the supreme court to the 
court of appeals, in the following cases, and no other : 

1. From a judgment affirming or reversing a judgment 
of conviction ; 

2. From a judgment affirming or reversing a judgment 
for the defendant, on a demuiTer to the indictment, or on 
an order of the court arresting the judgment. 

3. From a final determination affecting the substantial 
right of a defendant. 

Are preferred causes. Bole 11, Ct. App., and first in order. 
Bole 20, id. 

^ 520. Appeal, a matter of right. — All appeals, pro- 
vided for in this chapter, may be taken as a matter of 
right. 

§ 621. When to be taken. — An appeal must be taken 
within one year after the judgment was rendered. 

§ 622. Appeal, how taken. — An appeal must be taken, 
by the service of a notice in wiiting on the clerk with 
whom the judgment yoVl is filed, stating that the appel- 
lant appeals from the judgment. 



( 623. Id. — If the appeal be taken by the defendant 
a similar notice must be served on the district attorney 
of the county in which the original judgment was ren- 
dered. 



§ 624. Id. — If it be taken by the people, a similar 
notice must be served on the defendant, if he be a resi- 
dent of, or imprisoned in the city or coimty 5 or if not, on 
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the counsel, if any, who appeared for him on the trial, if 
he reside or transact his business in the county. If the 
service cannot, after due diligence,be made, the appellate 
court, upon proof thereof, may make an order for the 
publication of the notice, in such newspaper, and for such 
time as it deems proper. 

$ 526. When appeal is perfected. — At the expiration 
of the time appointed for the publication, on tiling' an affi- 
davit of the publication, the appeal becomes penected. 

J 626. No stay on appeal by the people. — An appeal 
en by the people, in no case stays or affects the ope- 
ration of a judgment in favor of the defendant, until the 
judgment is reversed. 

§ 527. Stay on appeal from conviction. — An apx)eal 
to the supreme court, from a judgment of conviction, or 
other determination from which an appeal can be taken, 
stays the execution of the judgment or determination, 
upon filing, with the notice of appeal, a certificate of the 
judge who presided at the trial, or of a judge of the 
supreme court, that in his opinion there is reasonable 
doubt whether the judgment should stand, but not other- 
wise. 

Under what circumstances stay should be granted. Sullivan 
V. Peo., 1 Park , 347 ; Pco.t? Hendrickson, lb., 39 j ; Peo. v. Leh- 
man, 2 Barb., 450; Peo. v.Folm8bee,60Ib., 480; Peo.v. O'Beilly, 
61 How. Pr.,8, 16. 



$ 628. Stay upon appeal from affirmance of convic-, 
tion. — An appeal to the court of appeals, fi-om a judg- 
ment of the supreme court, affirming a judgment of con- 
viction, stays the execution of the judgment appealed 
from, upon filing, with the notice of appeal, a certificate 
of a judge of the court of appeals, or of the supreme court, 
that, in his opinion, there is reasonable doubt whether the 
judgment should stand, but not otherwise. 

( 529. Stay to be granted only on notice. — The certifi- 
cate mentioned in the last two sections cannot, however. 
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be granted upon an appeal on a conviction of f^ony, until 
such notice as the judge may pi*esciibe, has been given 
to the district attorney of the county where the convio* 
tion was had, of the application for the certificate. But. 
the judge may stay &ie execution of the judgment, in 
the meantime. 

} 530. Effeotofthestay.-— If the certificate, provided 
in sections 527 and 528, be given, the sheriff must, if the 
defendant be in his custody, upon being served with a 
copy of the order, keep the defendant in his custody, 
without executing the judgment, and detain him to abide 
the judgment upon the apx>eal. 

§ 531. Id. — If, before the granting of the certificate, 
the execution of the judgment have commenced, the 
further execution thei^eof is suspended, and the defend- 
ant must be restored by the omcer in whose custody he 
is, to his original custody. 

$ 532. Transmitting papers to appellate court* — 

Upon the appeal being taken, the clerk, with whom the 
notice of appeal is filed, must, within ten days there- 
after, without charge, transmit a copy of the notice of 
appeal and of the judgment roll, as follows : 

1. If the appeal be to the supreme court, to the clerk 
of that court, where the next general term in the distiict 
is to be held. 

2. If it be to the court of appeals, to the clerk of that 

court. 

Application to amend return should be made to court where 
j-adgrment was rendered. Re w v. Barker , 2 Cow., 408. On order 
of appellate oourt. Bale 8, Ct. App. 



CHAPTER IL 

DISMISSING AN APPEAL, FOB IBKEGULARITT. 

Sbo. 633. For what irregularity, and how, dismissed. 
634. Dismissal for want of return. 

( 533. For T^hat irregularity, and how, dismlBsed. 

— ^If the appeal be irregular iu a substantial particular. 
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but not otherwise, the coai*t may, on any day in term, 
on motion of the respondent, upon five days' notice, 
served with copies of the papers on which the motion is 
founded, order it to be dismissed. 

$ 4. Diiniiiffsal for -want of retnrxu— The court 
may also, upon like motion, dismiss the appeal, if the 
return be not made, as provided in section 632, imless, 
for good cause, they enlai*ge the time for that purpose. 



CHAPTER m. 

ABGCHBNT OF THB AFPBAL* 

8B0. 635. Appeal to supreme court, how aud where brought to 
argument . 
696. Aptical to court of appeals, how brought to argument. 

637. Notice of argument to counsel for defendant. 

638. Papers, by whom furnished, and effect of omission. 
689. Judgment of affirmance may be without argument, If 

appellant f^il to appear. Keversal, only upon arga- 
ment, though respondent fail to appear. 
540. Number of counsel to be heard. Defendant's counsel 
to close the argument. 
^ 541. Defendant need not be present. 

§ 635. Argfument. — An appeal to the supreme court 
may be brought to argument by either party, on ten 
days' notice, on any day, at a general term held in the 
district in which the original judgment was given. 

Appeals and other proceedings in a criminal cause are en- 
titled to preference. Code of Civil Proc, § 790. May be heard 
on any da/ in term. Sup. Ct., Eule 43. See Barron v. Pec, 
1 Barb., 188. 

$ 536. Id. ; in court of appeals.— An appeal to the 
court of appeals may, in the same manner, be brought 
to argument by either party, on any day in term. 



5 537. Notice of argument.— If a counsel, within five 
days after the appeal, have given notice to the district 
attorney, that he appears for the defendant, notice of 
argument must be served on him, instead of the defend- 
ant ; otherwise, notice must be served as the court may 
direct. 
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§ 538. Papers, by "wbom furnished — When the 
appeal is called for argument, the appellant must furnish 
the court with copies of thei notice of appeal and judg- 
ment roll. If he fail to do so, the appeal must be 
dismissed, unless Hbo court otherwise direct. 

See Sule 41, Sup. Ct. 



§ 639. Argument, when necessary. — Judgrment of 
affirmance may be given, without argument, if the 
appellant fail to appear. But judgment of reversal can 
only be given upon argument, though the respondent 
fail to appear. 

See Bale 15, Ct. App.; Barron v. Feo., 1 Barb., 136. 



§ 540. Number of counsel. Defendant's counsel 
to close. — Upon the argument of the appeal, if the 
crime be punishable with death, two counsel on each 
side must be heard if they require it. In any other 
case, the court may, in its discretion, restrict the align- 
ment to one counsel on each side. The counsel for the 
defendant is entitled to the closing argument. 



§541. Defendant need not be present. — The 

defendant need not personally appear in the appellate 
court. 

CHAPTER IV. 

JUDGMENT, UPON APPBAL. 

8bo. 642. Court to give jadgmeut, without regard to technical 
errors, defects or exceptions, not ail*ecting substau- 
tial rights. 

643. May reverse, affirm or modify the judgment, and order 

a new trial. 

644. New trial. 

545. Defendant to be discharged on reversal of judgment 
against hi:n, where new trial is not ordered. 

646. Judgment to be executed, ou aflirmance against the 

defendant. 

647. Judgment of appellate court, how entered and 

remitted. 

648. Papers returned, not to be remitted. 

649. Jurisdiction of appellate court ceases, after judgment 

remitted. 
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§ 542. Court to disregard errors not affecting 
snbatautial rights. — After heai*ing the appeal, the 
court must give judgment, without regard to technical 
errors or defects or to exceptions which do not affect the 
substantial rights of the piuiies. 

Illegal evidence which may have prejadiced the prisoner is 
STOund for new trial. Lambert v. Peo., 6 Abb. N. C, 181. See 
Cox V. Pec, 80 N. Y., 600. Mast be exception to bring up qnes- 
tions for review. Brolberton v. Feo., 76 M. Y., 169. Hee Latti- 
mer v. HiU, 8 Han, 171 ; Clate v. Emmerick, 12 ib., 60i. 

§ 543. May reverse^ afiBnn or modify. — Upon 
bearing the appeal the appellate court may, in cases 
where an erroneous judgment has been entei-ed upon a 
lawful verdict, correct the judgment to confonn to the 
verdict, in all other cases they must either reverse or 
affirm the judgment appealed from, and in cases of 
reversal, may, if necessaiy or proper, order a new trial. 

When new tnal should not be ordered. Foot v. JBtna L. Ins. 
Co.,61N. Y.,571. 

§ 544. New triaL — "When a new trial is ordered, it 
shall pi'oceed in all i*espects as if no trial had been had. 

$ 545. Defendant to be discliarged on reversal if 
new trial is not ordered. — If a judgment against the 
defendant be reversed, without ordering a new trial, the 
appellate court must direct, if he be in custody, that he 
be dischai'gcd therefrom, or if he l)e admitted to bail, 
that his bail be exonerated, or if money be deposited 
instead of bail, that it be refunded to the defendant. 

{ 546. Judgment to be executed, on affirmance 
against the defendant. — On a judgment of affirmance 
against the defendant, the original judgment must be 
carried into execution, as the appellate court may direct. 
If a judgment be connected, the corrected judgment 
must be canied into execution as the appellate coui*t 
may direct. 

§ 547. Judgment of appellate court, how entered 
and remitted. — "When the judgment of the appellate 
court is given, it must be entered in the judgment book. 
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and a certified copy of the entry forthwith remitted to 

the clerk with whom the original judgment roll is filed* 

or, if a new trial be ordered in another county, to the 

clerk of that county, unless the judgment be rendered 

in the absence of the adverse party, in which case, the 

court may direct it to be retained, not exceeding ten 

days. 

See Bale 15, Ct. App. 

§ 548. Papers retnmed, not to be remitted. — 

The papera returned to the appellate court niust there 
remain of record, and are not to be :remitted to the couvfc 
below. 



§ 549. "When jmlBdiction of appeUate court 
ceases. — After the certificate of the judgment has been 
. remitted as provided in section 547, the appellate court 
has no further jurisdiction of the appeal, or of the pro- 
ceedings thereon ; and all ordera, which may be neces- 
sary to carry the judgement into effect, must be made by 
the court to which the certificate is remitted, or by any 
court to which the cause may thereafter be removed. 



TITLE XL 

Of MisceUaneotts Proeeedmga. 

Chapteb I. Bail. 

II. Compelling the attendance of witnesses. 

III. Examination of witnesses, condUionally. 

IV. Examination of witnesses, on commission. 

y. Inquiry into the insanity of the defendant, before 

or daring the trial, or after conviction. 
YI. Compromising certain crimes, by leave, of the 

court. 
VII. Dismissal of the action, before or after the indict- 

ment for want of prosecution, or otherwise. 
YIII. Remitting the punisnment, in certain cases. 
IX. Proceedings against corporations. 
X. Entitling affidavits. 
XI. Errors and mistakes, in pleadings and other pro* 

ceedings. 
Xn. Disposal of property, stolen or embezzled. 
XIU. Reprieves, commutations and pardons. 
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CHAPTER I. 

BAIL. 

Abtigub I. In what eases the defendant mar be admitted to 
Bail. 
n. Bail, upon being held to answer, before indictment. 

III. Bail, npon an indictment, before conviction. 

IV. Bail, upon an appeal. 
V. Deposit, instead of bail. 

VI. Surrender of the defendant. 

VIL Forfeiture of the undertalcing of bail, or of the 
^^ deposit of money. 

VUL Be-commitmcnt of the defendant, after hayinf 
given bail, or deposited money instead of bait. 



ARTICLE I. 

nr WHAT CASBS THB DBFHNDANT MAY BB ADMTTTBD TO BAILi 

.BBC. 650. Admission to bail, defined. 

661. Taking bail, defined. 

652. Offenses not bailable. 

553. In what cases defendant may be admitted to bail, 
before conviction. 

664. In what cases he may be admitted to bail, after con- 
viction and upon appeal . 

656. Nature of bail before conviction. 

656. Nature of bail alter conviction and npon appeal. 

{ 550. Admiasion to bail defined.— When the 
defendant is held to appear for examination, bail for 
such appearance may be taken either, 

1. By the mag^trate who issued the warrant or before 
whom the- same is returnable ; or, 

2. By any judge of the supreme court. 



§ 551. Taking ball defined. — The taking of bail 
consists in the acceptance, by a competent court or 
magistrate, of the undertaking of sufficient bail for the 
appearance of the defendant according to the terms of 
the undertaking, or that the bail will pay to the people 
of this state a specified sum. 

Eighth Amendt. Cons. IT. 8. Art. 1, « 6, N. T. CSonst. The 
Tpower to admit to bail is incident to power to hear and deter- 
mine. Fdo. v. Van Home, 8 Barb., 168. 



§§ 55a-555. WHEN BAIL ALLOWED lU 

$ 952. Offenses not bailable. — ^The defendanu can- 
not be admitted to baU, where he is charged, 

1. With a crime punishable with death ; or, 

2. With the infliction of a pro*bably fatal injury upon 
another, and under such circumstances, as that, if death 
ensue, the cnme would be murder. 

If fiicts do not sastain charge of murder contained in warranti 
bail may be allowed. Peo. v. Sheriff of Westchester. 1 Park, 
«59; Peer. Porter, 8 Barb., 108; Peo. r Beiglcr, 8 Park, 816; 
Peo. V, Baker, 10 How. Pr., 667; see also, Peo. v. Collins, 20 
How. Pr., 111. 

§ 553. "When defendant may be admitted to bail, 
before conviction. — If the charge be for any other 
Clime, he may be admitted to bail, before conviction^ aa 
follows : 

1. As a matter of right, in cases of misdemeanor; 

2. As a matter of discretion, in all other cases. 

§ 654. "When he may be admitted to bail, after 
conviction and upon appeal. — Before conviction, a 
defendajit may be admitted to bail^ 

1. For his appeai'ance before the magistrate, on the 
examination of the charge, before being held to answer ; 

2. To appear at the court to which the magistrate is 
required, by section 221, to return the depositions and 
statement, upon the defendant being held to answer, 
after examination ; 

3. After indictment, either upon the bench warrant 
issued for his an'est, or upon an oi*der of the court com- 
mitting him, or enlarging the amount of bail, or upon 
his being surrendered by his bail, to answer the indict- 
ment in the court in which it is found, or to which it ma^ 
be sent or removed for trial. 



§ 555. Nature of bail before conviction. — ^After 
the conviction of a crime not punishable with death, a 
defendant who has appealed, and when there is a stay 
of proceedings, but not otherwise, may be admitted to 
bail: 

1. As a matter of riffht, when the appeal is from a 
judgment imposinff a fine only ; 

2. As a matter oi discretion, in ail other cases. 
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$ 556. ITatiire cf bail after oonviotion and ttpon 
appeal. — After conviction and upon an appeal, the de- 
fendant may be admitted to bail, as follows : 

1. If the appeal be from a judgment imposing a fine 
only, on the undertaking of bail, that he will pay the 
same, or such part of it as the appellate coui-t may di- 
rect, if the judgment be affirmed or modified or the ap* 
peal be dismissed ; 

2. If judgment of imprisonment have been given, that 
he will surrender himself in execution of the judgment, 
upon its being affirmed or modified, or upon the appeal 
being dismissed. 

ARTICLE n. 

BAIL, UPON BBINO HBLD TO ANSWER, BBFOBB nTDICTMBirr. 

Sec. 657, 568. By what conrts or magistrates defendant may be 
admitted to bail 
660. At what time defendant may be admitted to bail by a 
magistrate. 

660. In cities, if crime be fblony, application for admission 

to bail mast be on notice. 

661. Form of order, if made by the coart. 

662. Form of order, if made bv a magistrate. 

663. If application be denied by a magistrate, no enhse- 

qncnt application can be made to another magis- 
trate. 

664. Yiolation oif last section a misdemeanor. Admission 

to bail in snch case, how revoked or vacated. 
.665. Construction of last two sections. 

666. Decision final. 

667. Bail, by whom taken. 

668. How put in; and form of undertaking. 

669. Qnaliiications of bail. 
670-572. Bail, how to Jastify. 

673. Bail may be examined as to sufficiency. 

674. Other testimony may be received as to their suffi- 

ciency. 

675. Decision as to their safflciency ; and filing affidavits 

of iastification and undertaking. 
678. On allowance of bail, and execuiion of undertaking, 

defendant to be discharged. Form of discharge. 
677. If bail disallowed. 

$ 557. Who may admit to bail.— When the defend- 
ant has been held to answer, as provided in section 208, 
the admission to bail may be by the ma^trate by whom 
he is BO held, as follows : 

1. By any of the magistrates mentioned in section 147, 
when the crime chared is a misdemeanor, or a felony 
punishable with imprisonment, not exceeding five years; 

, 10 
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2. By a judge of the supreme court, or any judge 
authorized to reside in a court having jurisdiction to try 
indictments, in all cases where bail may be taken, be- 
fore conviction, as provided in section 554. 

} 558. Id. — When, by reason of the degree of 
the crime, the committing magistrate has not au- 
thority to admit to bail, the defendant may be admit- 
ted to bail by one of the officers having authority to ad- 
mit to bail in the case, as provided in the second subdi- 
vision of the last section, or by the court to which the 
depositions and statements are returned by the commit- 
ting magistrate, as provided in section 221, if the case 
be triable therein, or if not, by the court to which, after 
indictment, it may be sent or removed for trial. 

( 559. 'When magistrate may bail.— The defend- 
ant may be admitted to bail by a magistrate, as provid- 
ed in the last two sections, upon being held to answer, 
or at any time before the return of the depositions and 
statement, to. the court. After that time he can be ad- 
mitted to baiU only by a judge presiding in the court in 
which the crime is triable, if it be sitting, or if not, by 
one of the magistrates mentioned in the second subdi- 
vision of section 557. 

Court alone can bail while in session, farparte Babcock, 3 
Abb. Fr. N. S., 204. See Feo. v. Clews, 77 K. Y;, 38. 

^ 560. When must be on notioe. — ^In the several 

cities of this state, if the crime charged be a felony, the 
application for admission to bail must be upon notice of 
at least two days, to the district attoniey of the county, 
unless the magistrate by order fixes a shorter time ; and 
the committing magistrate, upon the like notice, in wilt- 
ing, requiring him to do so, must transmit the deposi- 
tions and statement, or a copy thereof, to the cx)urt or 
ma^strate to whom the application for bail is to be 
made. 

§ 561. Form of order made by the court. — If the 

application be to the coui't, an order must be made» 
granting or den^ng it, and if it be granted, stating the 
simi in which bail may be taken. 
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§ 562. Form of order made by a magistrate. — If 

the applicatioa be to a magistrate, he must certify, in 
writing, his decision granting or denying the same ; and 
if he gi^ant the application, must state in the certificate 
the sum in which bail may be taken ; which certificate 
he must cause to be forthwith filed with the clerk of the 
court to which the depositions and statement are required 
to be sent. 



§ 563. If application be denied. — If an application 
for admission to bail, made to a magistrate, be denied, 
not more than two subsequent applications therefor can 
be made to other magistrates, except that an application 
can be made to any magistrate mentioned in subdivision 
two of section 557, if no application has been previously 
made to a magistrate mentioned therein. 

See Peo. v. Cnnningham, 8 Park., 631. 

§ 564. Violation of last section. — A violation of the 
last section is punishable as a misdemeanor, and the 
admission of the defendant to bail contrai*y thereto may 
be revoked by the magistrate who made it, or vacated 
by the court to which the depositions and statement ai*e 
or must be sent, as provided in section 221, or to which, 
after indictment, the action must be sent for trial. 

$ 565. Constmotion of last two sections. — The 

provisions of the last two sections shall not be construed 
to limit the i)ower of any judge presiding in the coui't 
in which the offense is triable to let the defendant to baiL 



} 566. "When decision final. — The decision of the 
judge presiding in the court in which the crime is triable, 
granting or denying bail, is final, except as provided in 
section 563. 

§ 567. Bail, by whom taken. — If the defendant be 
admitted to bail by a magistrate, the bail must be taken 
by the magistrate granting the order, unless the order 
shall specify that the same may be taken by some other 
designated magistrate. 
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§ 568. How put in ; and fonn of undertaking.— 
Ball is put in, by a writtea iinderta.king', executed by 
Bufficient surety (with or without the defendant, in the 
discretion of the magistrate), and acknowledged before 
the magistrate in substantially the following foim : 

** An order having been made on the day of , 

18 , by A. B., a justice of the peace of the tovm of , 
(or as the case may be), that C. D. be held to answei*, 
upon a charge of (stating briefly the natui*e of the crime), 
upon which he has been duly admitted to bail, in the sum 
of dollars ; 

** "We, C. D., defendant (if the defendant join in the 
undertaking), of (stating his place of i^sidence and occu- 
pation), ana G. H., of (stating his place of I'esidence and 
occupatioij) sm*ety, or sureties (as the case may be), 
hereby undertake, that the above-named C. D. shall 
appear and answer the charge above mentioned, in 
whatever court it may be prosecuted ; and shall at all 
times render himself amenable to the ordei-s and process, 
of the court ; and, if con\dcted, shall appear for judg- 
ment, and render himself in execution thereof ; or if he 
fail to perfonn either of these conditions, that we will 
pay to the people of the state of New York, the sum of 
dollars'* (inserting the sum in which the defendant 
id admitted to bail). 



\ 569. Qualifioationfl of baiL — The qualificationg of 
bail are as follows : 

1. He must be a resident, and a house holder or free- 
holder within the state, and, unless the magistrate other- 
Wise direct, within the county ; 

2. He must be worth the amount specified in the undep- 
takinff, exclusive of property exempt from execution; 
but the magistrate, on to.king bail, may requii'e two 
sureties, or may allow two or more to lustify severally 
in amounts less than that expressed in the undertaking, 
if the whole justification be equivalent to that of one 
sufficient surety. 

Attorney cannot be surety. Bale 5, Sup. Gt. 

§ 570. Ball, how to Jiistify.r->Except as prescribed 
in the next section, the bail may, in the exercise of a 
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Juat discretion, be taken, and may justify, without 
notice to the distnct attorney, or reasonable notice of 
the intention to give bail may be required by the 
court or magistrate, to be given to the distiict attoniey. 
'When given, the notice shall be as prescribed in the next 
section. 



6 571. Notion of application for bail ^In the seve- 
ral cities of this state, if the crime chai-ged be a felony, 
a previous notice in writing of at least two days, of the 
time and place of giving the bail, must be served upon 
the district attorney of the county, stating : 

1. The names, places of residence and occupations of 
the proposed surety or sureties ; 

2. A general description of the real or personal propr 
erty of the surety or sureties, in respect to which they 
propose to justify as to their sufilciency, with the incum*- 
brances thereon, by mortgage, judgment or otherwise, 
if any. 

The district attorney may waive the giving of the 
notice herein provided for, or a shorter time than two 
days may be directed by the court or magistrate requir- 
ing the notice. 

} 572. AiBdavit of 8tireties.r— The surety or sure- 
ties must in all cases justify by affidavit, taken before 
the magistrate. The affidavit must state that each of 
the sureties possesses the qualifications provided in 

section 569. 

See Stratton v. Peo., 20 Hun, 288; 81 N. Y., tJ29. 

§ 573. Bail may be examined. — The district attor- 
ney, or the magistrate, may thei*eupon further examine 
the sureties upon oath, concerning their sufficiency, in 
such manner as the magistrate may deem proper. The 
questions put to the sureties, and their answera must 
be reduced to writing, and must be subscribed by 
them. 

§ 674. Decision as to their sufficienoy.— The mag- 
istrate may also receive other testimony, either for or 
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against the sufficiency of the bail, and may from time to 
time adjourn the taking of bail, to afford an opportunity 
of pi*ovmg or disproving its sufficiency. 



$ 575. FOing affidavits and undertaking. — When the 

examination is closed, the magistrate must make an 
order, either allowing or disallowing the bail, and must 
forthwith cause the same, with the affidavits of justi- 
fication, and the undertaking of bail, to be filed with the 
clerk of the court to which the depositions and statement 
must be sent, as prascribed in section 221. 



$ 576. Discharge. — Upon the allowance of the bail 
and the execution of the undertaking, the court or mag- 
istrate must make an order, signed by him, with his 
name of office, for the discharge of the defendant, to the 
following effect: 

•* To the sheriff of the county of , [or, in the 

city and county of New York, " to the keeper of the city 

Srivson of the city of New York:"] **A. B., who is 
etained by you on a commitment to answer a charge 
for the Clime of, [designating it generally,] having 
given sufficient bail to answer the same, you ai'e com- 
manded forthwith to discharge him fix)m your custody." 



§ 577. If bail disallowed. — If the bail be disallowed, 
the defendant must be detained in custody until lawful 
discharge. 

ARTICLE m. 

BAIL, UPON AN INDICTMENT BEFOKB CONVIOTION. 

Sec. 678. In misdemeanor, officer to take defendant before a 
magistrate. 
579. In felony, to deliver him into custody. 

680. Taking bail, when offense is bailable. 

681. Bail, ho^F put in. Form of undertaking. 

682. Sections applicable to qualifications of bail, to putting 

in and justifying bail, and to incidental proceedings. 

§ 578. In misdemeanor, officer to take defendant 
before a magistrate. — When the crime charged in tho 
indictment is a misdemeanor, the officer serving the 
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bench-warrant must, if required, take the defendant 
before a magistrate in the county in which it is issued, 
or in which he is arrested, for the purpose of giving bail 
as prescribed in sections 302 and 'd05, 

i 579- In felony, to deliver him into oustody*-^ 

If the crime charged in the indictment be a felony, the 
officer aiTestiuj^ the defendant must deliver him into 
custody, accordmg to the command of the bench-war- 
rant, as prescribed in section 801. 

§ 580. Taking bsul, ii^hen offense is bailable. — 

When the defendant is so delivei*ed into custody, if the 
fielony charged be bailable, and the amount of bail have 
been fixed, bail may be taken by the judge presiding in 
the court in which the indictment was found, or to which 
it is sent or removed, or by any magistrate in the county 
belonging to the class mentioned m the second pubdi- 
vision of section 557. 



$ 581. Bail, how put in. Form of undertaking. — 

The bail must be put in by a written undertaking, exe- 
cuted by a sufficient surety, with or without the defend- 
ant, in the discretion of the magistrate),'' and acknowl- 
edged before the magistrate, in substantially the following 
fiirm : 

**An indictment having been found on the day 

of » 18 , in the court of sessions of the county of 

Albany, [or as the case may be,] charging A. B. with the 
crime of, [designating it generally,] and he having been 
duly admitted to bail in the sum of dollars : 

"We, A. B., defendant, and [if the defendant join in 
the undertaking] C. D., surety or sureties, as the case 
may be, of [stating his place of residence and occupa- 
tion,] and E. F., of [stating his place of residence and 
occupation,] hereby undertake, that the above-named 
A. B. shall appear and answer the indictment above 
mentioned, in whatever court it may be prosecuted, and 
shall at all times render himself amenable to the orders 
and process of the court ; and, if convicted, shall appear 
ifor judgment, and render himself in execution thereof; 

* So in the original. 
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or if he fail to perform either of these conditions, that we 
will pay to the people of the state of New York, tha 
earn of doUara," [inserting^ the sum in which the 

defendant is admitted to bail.] 



{ 582. Seotlons applicable hereto*— The provisions 
contained in sections 569 to 577, both indusive, apply to 
the qualifications of the sureties, and to all the proceed- 
ings respecting the patting in and justification of bail, 
and incidental thereto. 



ARTICLE IV. 

BilL UFOK Air XPPRAL. 

8bo. 683. Who may admit to bail. 

684. Notice of the application, when required. 

685. Qualifications ol bail, and how put in. 

§ 583. Who may admit to bail — In the cases in 

which the defendant may be admitted to bail upon an 
appeal, as provided in section 556, the order admitting 
him to bail may be made, either by the court from which 
the appeal is taken, or the presiding judge thei-eof, or 
by the appellate court, or a judge thereof of by a 
judge of the supreme court. 



$ 584. Notice of the application, when required. 

. — The court or officer to whom the application for bail 
is made may require such notice thereof as he deems 
reasonable, to be given to the district attorney of the 
county in which the verdict or judgment was miginally 
rendered. 



$ 585. Qnalifioations of bail* and how put in^ 

The sureties must possess the qualifications, and the bail 
must be put in all respects, in the manner prescribed by 
sections 569 to 577, both inclusive; except that the 
undertaking must be to the effect that the defendant 
will, in all respects, abide the orders and judgment of 
the appellate court upon the appeal. 



us DEPOSIT. a 68Mm. 

ARTICLE V. 

DEFOBIT IirSTBAD OF BAIL. 

Seo. 686. Deposit, when and how made. 

587. May be made after bail i^ven, and before flldbitaro ; 
and In Buch case bail diachar^d. 

688. Bail may be given after deposit ; and in sooh ease 

money deposited to be refanded. 

689. Deposit to be applied to payment of Judgment of line, 

and sarplos to oe reminded. 

i 586. Deposit, when and how made.— The 

defendant, at any time after an order admitting him to 
bail, instead of giving bail, majr deposit with the coun^ 
treasurer, of the county in which he is held to answer, 
the sum mentioned in the order ; and upon delivering to 
the officer, in whose custody he is, a certificate of the 
deposit, he must be discharged from custody. 

§ 587. May be made after bail given. — If the de- 
fendant have given bail, he may, at any time before the 
forfeiture of the undertaking, in like manner deposit the 
sum mentioned in the undertaking ; and upon the deposit 
being made the bail is exonerated. 

§ 588. Bail may be given after deposit. — If money 
be deposited, as provided in the last section, bail may be 
given, in the same manner as if it had been originally 
given upon the order for admission to bail, at any time 
before the forfeiture of the deposit. The court or mag- 
istrate before whom the bail is taken must thereujwn 
direct, in the order of allowance, that the money depos- 
ited be refunded by the county treasurer to the defend- 
ant; and it must be refunded accordingly. 



$ 589. Deposit how applied. — When monev has 
been deposited, if it remain on dejwsit and unfoi-feited at 
the time of a judgment for the payment of a fine, the 
county treasurer must, under direction of the court, 
apply the money in satisfaction thereof, and after satis- 
fying the fine, must refund the surplus, if any, to the 
defendant. 
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ARTICLE VI. 

SUBBBKDBB OF THB DBFBNDAKT. 

8eg. 690. Surrender, by whom, when, and how made. 

691. By whom, when and where, defendant may be ar- 

rested for the purpose of a surrender. 

692. On surrender before forfeiture, money deposited to be 

refunded. Order therefor, how obtained. 

} 590. Surrender. — At any time before the forfeitore 
of the undertaking, any surety may surrender the de- 
fendant in his exoneration, or tne defendant may surren- 
der himself, to the officer to whose custody he was 
committed at the time of giving bail, in the following 
manner: 

1. A certified copy of the undertaking of the bail must 
be delivei-ed to the officer, who must detain the defendant 
in his custody thei*eon, as upon a commitment, and by a 
certificate in wiiting, acknowledge the sun*ender ; 

2. Upon the undertaking and the certificate of the 
officer, the court in which the indictment or the appeal* 
as the case may be, is pending, may, upon a notice of five 
days to the district attorney of the county, with a copy 
of the undertaking and certificate, order that the bail be 
exonei*ated ; and on filing the order and the papera used 
OD, the ap|)lication, the bail is exonerated accoi*dingly. 



$ 591. Arrest for tlie purpose of a surrender. — For 

the purpose of surrendeiing the defendant^ any surety, 
at any tinae before he is finally charged, and at any 
place within the state, may himself an*est him, or by a 
written authority indorsed on a certified copy of the 
undertaking, may empower any person of suitable age 
and discretion to do so. 



§ 692. Refunding deposit. — If money have been 
deposited instead of bail and the defendant at any time 
before the forfeiture thereof surrender himself to the 
officer to whom the commitment was directed, in the 
manner provided in section 590, the court must order a 
return of the deposit to the defendant, upon producing 
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the certificate of the officer showing' the surrender, and 
npon a notice of five days to the district attorney, with a 
copy of the certificate. 

ARTICLE Vn. 

FORFifiiTUHH OF THB UNDEBTAlONa OP BAH* OB 07 THB 

DEPOSIT OF MOmSY. 

Sbg. 593. In what cases, and how ordered. 

594. When and bow lurfeitnre may be discharged. 

595. Forfeiture of bail, to bo enforced bv action. 

696. Deposit of money when forfeited, how disposed of. 

597. Remission of forfeiture. 

598. Application therefor, how made and on what terms 

granted. 

j 593. "Wlien and how ordered. — If, vrithout suffi- 
cient excuse, the defendant neglect to appear for arraign- 
ment, or for trial or judgment, or upon any other 
occasion whei-e his presence in court may be lawfully 
required, or to surrender himself in execution of the 
judgment, the court must direct the fact to be entered 
upon its minutes ; and the undertaking of his bail, or 
the money deposited, instead of bail, as the case may 
be, is thereupon forfeited. 

When bail released. Peo.r. Clarv, 17 Wend., 874; Peo. ». 
Green, 5 Hill, 647; Peo. r. Stager, 10 Wend., 431; Peo. v. Derby, 
1 Park., 892; Peo. v. Mack, ibid., 667. What does not amount to 
a release. Peo. v. Anable, 7 Hill, 33; Peo. v. McCoy, 39 Barb., 
73. What amounts to a forfeiture; Peo. v. Petry, 2 Hilt, 523; 
Peo. r. Blankman, 17 Wend., 252; Peo. v. Wilgus, 5 Den., 58. 
What will excuse default. Peo. v. Bartlett, 3 Hill, 570; Peo. v, 
Hainer, 1 Den., 454; Peo. v, Chusney, 44 Barb., 118; Peo. v. 
Cook, 30 How. Pr., 110. 



§ 594. 'When and how the forfeiture may be dis- 
charged. — If, at any time before the final adjournment 
of the court, the defendant appear and satisfactorily ex- 
cuse his neglect, the couj't may direct the forfeiture of 
the nnderfaking or deposit to be discharged, upon such 
terms as are just. 

For terms, see Peo. v. Coman, 49 Pow. Pr., 91. 



§ 595. Forfeiture of bail to be enforced by ac- 
tion.— If the forfeiture be not discharged, as provided 
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in the last section, the district attorney may, at any time 
after the adjournment of the coui't, proceed against any 
surety upon his undertaking*. Such proceeding ehau 
be by action only, except in the city and. county of New 
York, where it shall be in the method now prescribed 
by special statute. 

§ 596. Deposit i^hen forfeited, how disposed ot 

—If, by reason of the neglect of the defendant to ap» 
pear, as provided in section 593, money deposited in- 
stead of bail is forfeited, and the forfeiture be not dis- 
charged or remitted, as provided in sections 594 and 697» 
the county treasurer with whom it is deposited may at 
any time after the final adjournment of the court apply 
the money deposited to the use of the county. 

§ 597. Remission of forfeiture. — After the forfei- 
ture of the undertaking or deposit, as provided in this 
article, the court directing the forfeiture, the county 
court of the county, or in the city of New York, the 
court of common pleas of that dty, may remit the for- 
feiture or any part thereof, upon such tenns as are 
just. 

^ 598. Application therefor, and terms. — ^The ap- 

phcation must be upon at least five days' notice to the 
district attorney of the county, with copies of the affi- 
davits and papers on which it is founded ; and can be 
granted only upon payment of the costs and expenses 
mcuiTed in the proceedings for the enforcement of the 
forfeiture. 

ARTICLE vrn. 

BB-OOMMTTMENT OF THB DBFSNDAlTr, AFTBB HAVIKa QIVKS 
BAIL, OB DBP06ITBD MONBY IKSTBAD OF BAIL. 

Sec. 599. In what cases. 

600. Contents of the order. 

601. Defendant may bo arrested in any county. 

603. If for failure to appear for judgment, aefendaut must 
be committed. 

603. If for other cause, he may be admitted to balL 

604. Bail in such case, by whom taken. 

605. Form of the underinkinar. 

606. Qualifications of bail, and how put in. 
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§ 599. In "What oases. — The court to which the com- 
mitting' magistrate I'etuiiis the depoation and state- 
ment, or in which an indictment or an appeal is pend- 
ing, or to which a judgment on appeal is remitted to be 
carried into effect, may, by an order entered upon its 
minutes, direct the arrest of the defendant, and his 
commitment to the officer to whose custody he was com- 
mitted at the time he was admitted to bail, and his de- 
tention, until legally dischargped, in the following cases : 

1. When, by reason of his failure to appear, he has 
incurred a forfeiture -of his bail, or of money deposited 
instead thereof, as provided in section 593 ; 

2. When it satisfactorily appears to the court that his 
bail, or either of them, are de^id, or insufficient, or have 
removed from the state ; 

3. Upon an indictment being found, in the cases pro- 
vided in section 306. 

$ 600. Contents of the order. — The order for the 
recommitment of thu defendant must recite, genei'ally, 
the facts upon which it is founded, and direct that the 
defendant be arrested by any sheriff, constable, mar- 
shal or policeman in this state, and committed to the 
officer to whose custody he was committed, at the time 
he was admitted to bail, to be detained until legally dis- 
charged. 

§601. Defendant may be arrested In any ootinty. 

— ^The defendant may be aiTested pursuant to. the order, 
upon a cei-tified copy thereof, in any county, in the same 
manlier as upon a warrant of arrest ; except, that when 
arrested in another county, the order need not be en- 
dorsed by a magistrate of that county. 

$ 602. For failure to appear for Judgment, defendant 
must be committed. — If the order recite, as the ground 
upon which it is made, the failure of the defendant to 
appear for judgment upon conviction, the defendant must 
be conunitted according to the requirement of the order.- 

$ 603. For other cause, he may be admitted to 
baiL — If the order be made for any other cause, and the 
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cnme be bailable, the court may fix the amount of bail, 
and may direct in the order, that the defendant be admit- 
ted to bail in the sum fixed, which must be specified la 
the order. 



§ 604. Bail in such case, by 'vrhom takeiu — When the 
defendant is admitted to bail, the bail may be taken by 
any magistrate in the county, having authority, in a 
similar case, to admit to bail upon the holding of the 
defendant to answer .before indictment, as prescribed in 
sections 557 and 558, or by any other magistrate to be 
designated by the court. 



{ 605. Form of the undertaking. — When bail is taken 
upon the I'ecommitment of the defendant, the undertaking 
of bail must be in substantially the following form : 

'^An order having been made on the day of 

18 , by the court of (naming the court,) that A. B. be 
admitted to bail in the sum of doUai-s, in an action 

pending in that coui't against him in behalf of the j)eople 
of the state of New York, upon an [information, present- 
ment, indictment, or appeal, as the case may be.] 

"We, A. B., defendant (and if the defendant join in the 
undertaking,) C. D., surety of [stating his place of resi- 
dence and occupation,] and E. F., surety of [stating his 
place of residence and occupation,] hereby undei^ke, 
that the above-named A. B. shall appear in that or any 
other court, in which his appearance may be lawfully 
required, upon that [information, presentment, indict- 
ment or appeal, as the case may be,] and shall at all 
times render himslf amenable to its oi-ders and process, 
and apj>ear for judgment, and surrender himslf in exe- 
cution thereof , or if he fail to perform either of these 
conditions, that we will pay to the people of the state of 
New York the sum of dollars,** [inserting the sum 

in which the defendant is admitted to bail.] 



$ 606. Qualificationa of bail. — The bail must poesess 
the qualifications, and must be put in, in all respects, in 
the manner prescribed by sections 569 to 577, inclusive. 
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CHAPTER II. 

COMFBLLma THB ATTBNDANCB OF WITNESSES. 

Sec. 607. Sabi)CBna, defined. 

608. Magistrate may issue subpoenas, on information or 

presentment. 

609. District attorney may isene subpcsnas for witnesses 

before grand jury. 

610. He may also issue subpoenas, for the people, on trial 

of an indictment. 

611. Clerk may issue blank subpoenas, for witnesses for 

defendant, on trial. 
■ 612. Form of subpoena. 

613. Bequirement in subpoena, to produce books, papers 

and documents. 

614. Subpoena, by whom served. 
616. How served. 

616. Payment of expenses of witness, when he is fk>om with- 

out the county, or is poor. 

617. County treasurer to pay on order. 

618. Witnesses residing or served with subpoena, out of the 

county, when and how compelled to attend. 

619. Disobedience to subpoena, or refusal to be sworn or to 

testify, how punished. 

§ 607. Subpoena, defined. — The process by which the 
atteaidance of a witness, befoi*e a court or magistrate is 
reqtiired, is a subpoena. 

§ 608. Magistrate may issue subpoenas, for witnesses 
before grand jury. — A magistrate, before whom an 
information is laid, may issue subpoenas, subscribed by 
him, for witnesses within the state, either on behalf of 
the people or of the defendant. 

§ 609. District attorney may issue subpoenas for 
witnesses before grand jury. — The district attorney 
of the county may issue subpoenas, subscribed by him, 
for witnesses within the state, in support of the prosecu- 
tion or for such other witnesses as the grand jury may 
dii*ect, to appear before the grand jury, upon an investi- 
gation pending before them. 

$ 610. Id.; for trials.— The district attorney may, in 
like manner, issue subpoenas subscribed by him, for 
witnesses within the state, in support of an indictment, 
to appear before the court at which it is to be tried. 
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6 611. Clerk may iasue blank subpcBnas for 
^tnessea for defendant, on trial. — ^The clerk of a 
court at which aa indictment is to be tried, must, at all 
times, upon the application of the defendant, and with- 
out charge, issue as many blank subpoenas, under the 
seal of me court and subscribed by him as clerk, for 
witnesses within tiie state, aa may be required by the 
defendant. 

$ 612. Form of sabpcsna. — A subpoena, authorized 
by the last foui* sections, must be substantially in the 
following form t 

" In the name of the people of the state of New York : 
To A. B. 

** You are commanded to appear before CD,, a justice 
of the peace of the tovm of , [or "the grand jury 

of the county of ," or " the court of sessions' of 

the county of ,** or as the case may be,] at 

[naming the place,] on [stating the day and hour,] as a 
witness in a criminal action prosecuted by the people of 
the state of New York, against E. P. 

<* Dated at the town of » [as the case may be,] 

the day of , 18 . 

" G.H., justice of the peace," [or "I. K., district attor- 
ney," or " By order of the courts L. M., derk," as the 
case may be.] 

§ 613. Sabpcena duces tecnm. — If books, papers 
or documents be required, a direction to the following 
effect must be contained in the subpoena : " And you are 
i-equired also, to bring with you the following," [describ- 
ing intelligibly the books, papers or documents re- 
quired.] 



§ 614. Sabpoena, by whom served.— A peace officer 
must serve, in his county, city, town or village, as the 
case may be, any subpoena delivei*ed to him for service, 
either on the part of the people or of the defendant ; 
and must make a written return of the service, sub- 
scribed by him, stating the time and place of service, 
without delay. A subpoena may, however, be served by 
any other person. 
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$ 615. How served. — A sabpoena is served^by deliver- 
ing it, or by showing it, and delivering a copy thereof 
to the witness personally. 



§ 616. Pairmant of witness, when from without the 
county, or is poor. — When a pei-son attends before a 
niagisti*ate, grand jury or court, as a witness on behalf 
of the people, upon a subpoena, or pursuant to an undei^ 
taking, and it appeare that he has come from a place out 
' of the county, or that he is poor, the court, if the attend- 

ance of the witness be upon a tnal, by an order entei'ed 
upon its minutes, or in any other case, the county judge, 
cr in the city of New York, the recorder or city judge, 
or judge of the genei*al sessions of that city, by a written 
oraer, may dii-ect the coUnty treasurer to pay the witness 
a reasonable sum, to be specified in the order, for his 
expenses. 

$ 617. County treasurer to pay on order. — Upon the 
pi*oduction of the order, or a certified copy thei'eof, the 
county treasurer must pay the witness the sum specified 
therein, out of the county treasury 

* $ 618. Witnesses out of the county, how com- 

pelled to attend. — No person is obliged to attend as a 
witness, before a court or magistrate out of the county 
whei'e the witness resides or is served with ihe subpcana, 
unless the judge of the court in which the crime is triable, 
or a judge of the supreme court, or a county judge, or in 
the city of New York, the recorder op city judge, or 
judge of the general sessions of that city, upon an 
[ affidavit of the prosecutor or district attorney, or of the 

\ defendant or his counsel, stating that he believes that 

the evidence of the witness is material, and his attend- 
ance at the examination or trial necessary, shall endoree 
on the subpoena an order for the attendance of the 
witness. 



i 



§ 619. Disobedience to subpoena, how punished. — 

IMsobedience to a subpoena, or a refusal to be s>yom or 
to testify, may be punished by the court or magistrate, 

11 
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as for a cnminal contempt in the maimer provided in the 
Code of Civil Procedure, 

See Code Civil Proc, §$ 8-13, 853—863 Witness ia to be 
allowed a reasonable time to attend. Wilkie v. Chadwick, 
13 Wend., 49. Extreme poverty will excuse non-attendance. 
l^QO. V. Davis, 15 Wend., 602. When sobpoBna is defective. 
Peo. V. Dutcher, 3 Abb. N. 8., 161. Wnen not. Peo. v. 
Van Wyck, 2 Cai., 233. A refusal of a -witness to answer 
before grand jurv, may be panishcd as a contempt in court. 
Peo. V. Kelly, 24 N. Y., 74 ; Peo. v. Fancher, 2 Hun, 226. 
Proof for an attachment against witness failing to answer need 
not be in writing. Baker v. Williams, 12 Barb., 627. 



CHAPTER in. 

BXAMINATIOH OP WITNB8SB8, CONDITIONALLT. 

Seo. 620. Witnesses to be examined conditionally, for the 
defendant as provided in this chapter. 

621. In what cases defendant may apply for order. 

622. Application, on what facts to be founded. 

623. If during term, to be made to the court. 

624. K not during term, to whom to be made. 

625. The order, when granted and what to contain. 

626. If made by the court, may direct examination before 

a judge or magistrate. If made by a Judge, exam- 
ination to be before him. 

627. On proof of service, if district attorney absent, exam- 

ination to proceed. 

628. If facts on which order was founded, be disapproved, 

examination not to proceed. 
029. Testimony, how taken and authenticated. 

630. Deposition, how, by whom and when filed. 

631. When it may be read in evidence. 

632. When to be be excluded. 

633. On reading the deposition, on trial, what objections 

may be taken. 

634. Attendance of witness for examination, how com- 

pelled. 
685. Disobedience of witness, how punished. 

§ 620. Witnesses to be examined conditionally 
for the defendant. — When a defendant has been held to 
answer a charge of a crime, he may, either before or after 
indictment, have witnesses examined conditionally on 
his behalf, as prescribed in this chapter, and not other- 
wise. 



S 621. VHien defendant may apply for order. — 

"When a material witness for the defendant is about to 
leave the state, or is so sick or infirm, as to afford re»- 
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eonable grounds for apprehending that he will be unable 
to attend the trial, the defendant may apply for an order 
that the witness be examined conditionally. 

Foreign witness, temporarily present, may be so examined. 
Wait. V, Whitney, 7 Cow., 69. 



§ 622. Application, on "what foots. — The applica- 
tion must be made upon affidavit, showing : 

1. The nature of the crime charged ; 

2. The state of the proceedings in the action $ 

3. The name and residence of the witness, and that 
his testimony is material to the defense of the action ; 
and, 

4. That the witness is about to leave the state, or 
is so sick or infirm as to afford reasonable grounds for 
apprehending that he will be unable to attend the 
triaL 



§ 623. If dnxing term, to be made to the conrt. — 

The application, if made during the term, must be made 
to the court. 



§ 624. If not daring term, to -whom to be made. — 
If not made during the term, it may be made as fol- 
lows: 

1. When the indictment is pending in a court of oyer 
and terminer, or in a court oi sessions other than in the 
city of New York, to a judge of the supreme court, or 
to the county judge : 

2. When the indictment is pending in the court of 
general sessions of the city of New York, to the recorder 
or city judge or judge of general sessions, or ond of the 
judges of the court of common pleas of that city : 

3. When the indictment is pending in a city court, 
to the recorder or city judge of the city in which it is 
pending. 

6 625. The order, when granted and what to con- 
tain. — If the court or ofiicer be satisfied, that the ex- 
amination of the witness is necessary to the attain- 
ment of justice, an order must be ma^e, that the wit- 
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ness be examined conditionally, at a specified time and 
place, and that a copy of the order, and of the affidavit 
on which it was granted, be served on the district attor- 
ney, within a specified time befoi'e that fixed for the 
examination. 



§ 626. If made by the court, may direct exam- 
ination before a judge or magistrate. — If the oi\ler 
be made by the coiu*t, it may dii-ect that the examination 
be taken before a judge thereof, or before a magistrate 
in the county, to be named in the oivier. If made by 
any of the officers mentioned in section 624, it must 
direct the examination to be taken befoi'e him. 



§ 627. On proof of service, examination to pro- 
ceed. — On i)i'oof being furnished to the officer before 
whom the examination is appointed, of the service upon 
the district attorney, of a copy of the order, and of the 
affidavit on which it was granted, if no counsel appear 
on the part of the people, the examination must pro- 
ceed. 



{ 628. If facts on ^vhich order y^raB fonnded, be 
disproved, no examination. — If the district attorney 
or other counsel appear on the part of the peo- 
ple, and it be shown to the satisfaction of the court or 
officer, by affidavit or other proof, or on the examination 
of the witness, that he is not about to leave the state, or 
is not sick or infirm, or that the application was made to 
avoid the examination of the witness on the trial, the 
examination cannot take place ; otherwise it must pro- 
ceed. 



§ 629. Testimony, how taken and authenticated. 

— The testimony g^ven by the witness must be reduced 
to writing, and authenticated in the same manner as the 
testimony of a witness taken in supx)ort of an informa- 
tion, as prescribed in section 200. 

Defective depositions. Peo. v. Restell, 3 Hill, 389 ; Peo. v. 
Wartl, 4 Park., 616 ; Peo. v. Chrystal, 8 Barb., 646. 



165 APTER EXAMINATION. {$ 630-634. 

§ 630. Filing depositioii. — The depodtion miust be 
retained by the officer taking it, and filed by him in the 
office of the clerk of the coui't without unnecessaiy de- 
lay. 

Deposition may be ordered -filed nunc pro tune. Bardell v. 
Burden, 1 Dner, 625. 



§ 631. 'When it may be read in evidence.— The 

deposition, or a certitiea copy thei-eof, may be read in 
evidence by either party on tidal, upon its appearing 
that the witness is unable to attend, by reason of his 
death, insanity, sickness or infirmity, or of his continued 
absence from the state. 

Inability must exist at time of trial to entitle deposition to be 
read. Fry v. Bennett, 4 Duer, 247. See Donnell v. Walsh, 
6 Bob., 621. What is sufficient proof of inability. Bronner v. 
Frauenthal, 37 N. Y., 166; Markoe v. Aldrich, 1 Abb. Pr., 66. 



§ 632. "When to be excluded. — The deposition can- 
not, however, be read, if it appear that the copy of the 
order and of the affidavit on which it was founded, was 
not served on the district attorney, as directed, or that 
the examination was in anjr respect unfair or not con- 
ducted as prescribed in this chapter. 

There must be an opportunity to cross examine. Hewlett v. 
Wood, 67 N. Y., 394 ; 7 Hun. 227. If consent given to read 
deposition, it cannot be withdrawn. Beebe v. Peo., 6 Hill, 32. 



§ 633. On reading deposition, what objections 
may be taken. — Upon the reading of the deposition in 
evidence^ the same objections may be taken to a ques- 
tion or answer contained therein, as if the witness had 
been examined orally in court. 

Objections to the competency of the witness. £!x parte Kip, 
1 Pai., 601. 



§ 634. Attendance of witness for examination, 
how compelled. — The attendance of the witness may 
be enforced,by a subpoena subscribed by the officer, or 
issued imder the seal of the court. 
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$ 635. Disobedience of witnesfl^ how punished. 

Disobedience to the Bubpoena* or a refusal to be sworn or 
to testify, may be punished by the court or officer, as 
prescribed in section 619. 



CHAPTER IV. 

BXAMHTATION OF WITNBSSBS OK 00MMI8SI0N. 

Sec. 638. Witness residing* ov^t of the state, to be examined for 
defendant, as provided in this chapter. 
687. In what cases defendant may apply for order to ex- 
amine witnesses on commission. 

638. Commission defined. 

639. Application for commission, on wliat facts to be 

fonnded. 

640. If during term, to be made to the court. 

641. If not during term, to whom to be made. 

642. Notice of application, when required and how giyen. 

643. Order for commission, when granted. 

644. Trial to be stayed until execution and return of com- 

mission. 

645. InteiTOgatories, and notice of settlement. 

646. Cross-interrogatories, and notice of settlement. i 

647. 6t8. What may be inserted in interrogatories. 

649. Direction as to return of commission. 

650. Commission, how executed. 

651. Copy of last section to be annexed to commission. 

652. 653. Commission, how returned, when delivered to 

agent for that purpose. 

654. When and how nled. 

655. Commission returned by mail, how disposed of. 

656. Commission and return to be open for mspeotion, and 

copies to be fhrnished. 

657. Deposition to be read in evidence. What objections 

may be taken thereto. 

§ 636. Foreign witness, hoinr escamined. — When 
an issue of fact is joined upon an indictment, the de* 
fendant may have any material witness residing out 
of the state, examined in his behalf, as prescribed in 
this chapter, and not otherwise. 



§ 637. When defendant may apply for. — ^When a 

material witness for the defendant, resides out of the 
state, the defendant may apply for an order that the 
witness be examined on a commission. 

Commissions are statutory proceedings solely, and must be 
strictly pursued. Dwlnnelte v. ilowland, 1 Abb. Pr., 87 ; 
Creamer v. Jackson, 4 id., 418 ; McCoU v. Sun Mut. Ins, Co., 
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50 K. T.» 332 ; 2 J. & Sp., 310. Kew commlMionB for ezamlnA- 
tion of f«amo witnesses may issue. Fisher v. Dale» 17 Johna., 
343 ; Raaey v. Weed, 1 Barb., 220 ; or may be ordered re- 
execatod. Baker v. Spencer, i7 N. Y., 562. 

} 638. OommiMion defined. — A commission is a 
process issued under the seal of the coui't, and the sig- 
natoi'e of the clerk, dii-ected to one or moi'e pei'sons, 
desi^<^ated as commissioners, authorizing them to ex- 
amine the witness upon oath, on interrogatories annexed 
thereto, and to take and i*eturn the deposition of the wit- 
ness, according to the directions given, with the com- 
mission. 

§ 639. Application for oommisaion, on "what 
based. — The application must be made upon affidavit* 

showing : 

1. The nature of the crime char|;ed ; 

2. The state of the proceedings m the action, and that 
issue of fact has been joined therein ; 

3. The name of the witness, and that his testimony is 
material to the defense of the action ; 

4. That the witness resides out of the state. 

Sub. 3. Need not state what proof expected. Eaton v. North, 
7 Barb., 631; affidavit may be made by agent or attorney, ibid. 

§ 640. If during tenn, to be made to the court. — 

The application, if made dui'ing the term, must be made 
to the court. 

$ 641. If not during term to ^i7hom,to be made. — 

If not made during the term, the application may be 
made as follows : 

1. When the indictment is pending in a court of oyer 
and terminer, or in a court of sessions, except in the 
city and county of New York, to a judge of the supreme 
coui't or to the coimty judge ; 

2. When the indictment is pending in the court of 
general sessions in the city and county of New York, to 
the recorder or city judge or judge of general sessions, 
or one of the judges of the court of conunon pleas, of 
that city ; 

3. When the indictment is pending in a city court, to 
the recorder or judge of the court in which it is pending. 



y 
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$ 642. Notice of application. — If the application 
be made to the court, it may be without notice to the 
district attorney, unless the court direct notice to be 
given, in which case it must prescribe the manner of 
giving the same. If made to one of the officei-s mentioned 
m the last section, the application must be upon five 
days* notice to the district attorney, with a copy of the 
affidavit upon which it is founded. 



§ 643. Order for commisfiion, Tvhen granted If 

the court or ofticer to whom the application is made, be 
satisfied that the witness resides out of the state, and 
that his examination is necessary to the attainment of 
justice, an order must be made that a commission be 
issued to take his testimony, and that the people be 
permitted to join in the commission, and to examine 
witnesses in support of the indictment. 

Naming of commissioners. Harris v. Wilson, 2 Wend , 627; 
Townsend v. N. T.,Ins., Co., 1 Oai., 4. Who may act as such, 
Lewis V. Van Loon, 3 Cai., 105. Exhibits. Butler v. Lee, 32 
Barb., 75. 

^ 644. Trial to be stayed until return of com- 
mission. — If the application for a commission be 
granted, the court or judge must insert in the order 
therefor, a direction that the trial of the indictment be 
stayed for a specified time, reasonably sufficient for the 
execution and return of the commission. 

When stay should be vacated. Voss v. Fielden, 2 Sand. , 690. 

§ 645. Interrogatories, and notice of settlement. 

— When the commission is oixiei'ed, the defendant must 
serve upon the distiict attorney, and the distnct attor- 
ney, if he intend to join in the commission and examine 
witnesses in support of the indictment, must serve upon 
the defendant or his counsel, a copy of the interroga- 
tories to be annexed thei'eto, with a notice of two days 
of their settlement, before an officer who might have 
granted the order out of term, as provided in section 641 . 

§ 646. Oross-interrogatories and notice of settle- 
ment.— The district attorney, and the defendant. 



169 COMMISSION. $$ 647^50. 

may, in the same manner, serve cross-interrogatories, 
to be annexed to the commission, \nth the like notice of 
the settlement thei^eof. 



$ 647. What may be inBerted in inteRO|^torl6«« — 

In the inteiTOgatories, either party may insert any 
question pertinent to the issue. 

See McDonald v. Garrison, 2 Hilt., 610; Blaiadell v. Raymond, 
9 Abb. Pr., 178 n. 



§ 648. Id. — Upon the settlement of the inteiTOga- 
tories, the judge must expunge every question not 
pertinent to the issue, and modifv the questions, so as to 
conform them to the rules of evidence, and when settled, 
must indoi'se upon them his allowance, and annex them 
to the commission. 



§ 649. Direction as to return of oommiBsion. — 

Unless the parties othei-wise consent, by an indorsement 
upon the commission, the officer must indorse thereon a 
direction, as to the manner in which it must be returned $ 
and may, in his discretion, direct that it be returned by 
mail or otherwise, addressed to the clerk of the court in 
which the indictment is pending, designating his name 
and the place whei'e his office is kept. 

Unless returned as directed, it cannot be read. Richardson 
v. Gere, 21 Wend., 156. 

§ 660. Commission, ho^w executed. — The commis- 
sioners, or any one of them, unless otherwise specially 
directed, may execute the commission as follows : 

1. They must publicly administer an oath to the wit- 
ness, that his answers given to the interrogatories shall 
be the truth, the whole truth, and nothing but the truth ; 

2. ,They must cause the examination of the witness to 
be reduced to writing ; 

3. They must write the answers of the witness, as 
nearly as possible in the language in which he gives 
them, and read to him each answer as it is taken down, 
and correct or add to it, until it is made conformable to 
what he declares is the truth ; 

4. If the witness decline answering a question, that 
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fact, with the reason for which he declines aoswering it, 
as he ^ves it, must be stated ; 

5. K papera or documents are produced before them, 
and proved by the witness, they must be annexed to hia 
deposition, and be subscribed by the witness, and certi- 
fied by the commissioners ; 

6. The conmaissionera must subscribe their names to 
each sheet of the deposition, and annex the deposition, 
with the papers or documente proved by the witness, to 
the commission, and must close it up under seal, and 
address it, as directed thereon. 

7. If thei-e be a direction on the commission, to return 
it by mail, the commissioners must immediately deposit 
it in the nearest post-office. If any other direction be 
made, by the written consent of the parties, or by the 
officer, on the commission, as to its return, they must 
comply with the direction. 

Sub. 1. When witnesses maybe Bworn by local authorities. 
Lincoln v. Batelle, 6 Wend., 475. Sub. 3. When foreim lan- 

fua^e may be used. Leetch r. Atlantic Mut. Ins. Co. , 4 Daly, 618. 
ub. 4. Refusal to answer material cross-interrogatory, ground 
for rejecting entire deposition. Smith v. Griffiih, 3 HiU, 833. 
Answer though not full, if not clearly evasive, sutUcieiit. Se« 
Baker v. Spencer, 47 N. Y., 562 ; Terry v. McNeil, 58 Barb., 241. 
Sub. 6. Annexing exhibits. Howard v. Orient Ins. Co., 9 
Bos., 64.5; Woodruff v. Shepherd, 6 Cow., 444. Exhibits, how 
identified. Brumskill v. James, 11 N. Y., 294. Sub. 7. It is no 
objection that depositions were not immediately mailed. Hal- 
leran v. Field, 23 Wend., 38; See Pendell v. Coon, 20 N. Y., 134. 

§ 651. Copy of last section to be annexed to 
commission. — A copy of the last section must be an- 
nexed to the commission. 



§ 652. Commission, hew returned by an agent. — 

If the commission and i-etum be delivered by the com- 
missioners to an agent, he myst deliver it to the clerk to 
whom it is directed, or to a judge of the coui-t in which 
the indictment is pending, by whom it may be received 
and opened, u]X)n the affidavit of the agent, that he 
received it from the hands of one of the commissioners, 
and that it has not been opened or altered since he re* 
ceived it. 

Affidavit of agent is indispenaable. Dwinelle v, Howland, 1 
Abb. Pr., 87. 



r 
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{ 653. Id. — If the agent be dead, or from sicknesB or 
other casualty, unable pei'sonally to deliver the commis- 
edon and return/ as prescribed in the last section, it may 
be received by the clerk or judge from any other person, 
upon his making an affidavit that he received it from the 
agent, that the agent is dead, or from sickness or other 
casualty, unable to deliver it, that it has not been opencnl 
or altered since the person niakinff the affidavit received 
it, and that he believes it has not oeen opened or altered 
since it came from the hands of the commissioners. 



§ 664. "When and ho'w filed. — The clerk or Judge 
receiving and opening the commission and retuin must 
immediately file it, with the affidavit mentioned in the 
last two sections, in the office of the derk of the court in 
which the indictment is pending. 

{ 655. Oommisaion returned by mail, how disposed 
of. — If the commission and retuim be transmitted by 
mall, the clerk to whom it is addi'essed must open and 
file it in his office, where it must remain, unless the coui't 
otherwise direct. 

t)eposition cannot be read nntil actually illed. Parker v. 
Hobby, ao Johns., 3S7; Oneida, etc.. Society v. Xiawrence, i 
Cow., 410 

§ 656. Oommisaion and return to be open for inspec- 
tion, and copies to be furnished. — The commission and 
return must at all times be open to the inspection of the 
parties, who must be furnished by the clerk with copies 
of the same, or of any part thereof, on payment of his 
fees, at the rate of ^ve cents for every hundred words. 

§ 657. Deposition to be read in evidence. What 
olijectiona may be taken thereto. — The deposition, 
taken under the commission, may be read in evideuce 
by either party on the trial, and the same objections may 
be taken to a question in the interrogatones, or to an 
answer in the deposition, as if the witness had been 
examined orally in court. 

Here formal defects are to be disregrarded. Rust r. Eckler, 
ilN. Y.,4t«; Goodyear v. Vosburgh, 4l How. Pr., 421; Haliv. 
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Barton, 25 Barb., 274; McCleary v. Edwards, 27 ib., 239. In- 
formal parts may be excluded. Commercial Bank v. Union 
Bank, 11 N. Y., ^3. Objections must spcoifically point out 
errors. Dalton v. National, etc., Society, 20 N. Y., 32. When 
answers will be excluded. See Lansing r. Coley, 13 Abb. Pr., 
272; Railway, etc., Co. v. Warner, 1 S. C, 21, add.; Fassin v. 
Hubbard, 65 N. Y., 465. Heineman v. Hurd, 2 Hun, 324; Meyer 
V. Levy, 54 How. Pr., 274. Deposition may be read though 
witness present, but other side may call and examine him. 
Phenix v. Baldwin, 14 Wend., 62. If answers to direct inter- 
rogatory be excluded, Jthose to cross id. dependent thereon 
must also be. Flemings. Hollenbeck, 7 Barb., 271. Discretion- 
ary power of court upon objections. Cope v, Sibley, 12 Barb., 
621; Hazlewood v. Heminway, 3 S. C, 787. 



CHAPTER V. 

INQUIBY INTO THE INSANITY OF THE DBFBNDANT, BBFORB 
TRIAL, OB AFTBR CONVICTION. 

Sec. 658. Appointment of commission ; their proceedings. 

659. If found insane, trial or judgment suspended, and 

defendant to be committed to state lunatic asylum, 
if his discharge be dangerous to the public peace or 
safety. 

660. If defendant committed, bail exonerated or deposit of 

money refunded. 

661. Detention «of defendant in asylum, and proceedings 

on his becoming sane. 

662. Expenses incident to sending defendant to asylum, 

how paid. 

§ 668. Appointment of commission; their proceed- 
ings. — When a defendant pleads insanity as prescribed 
in section 336, the court in which the indictment is pend- 
ing, instead of proceeding with the trial of the indict- 
ment, may appoint a commission of not more than three 
disinterested pei-sons, to examine him and i-^port to the 
court as to his sanity at the time of the commission of 
the crime. 

If a defendant in confinement, under indictment, 
appeal's to be at any time before or after conviction, 
insane, the court in which the indictment is pending, 
unless the defendant is under sentence of death, may 
appoint a like commission to examine him and report to 
the court as to his sanity at the time of the examination. 

The commission must summarily proceed to make their 
examination. Befoi^e commencing they must take the 
oath prescribed in the Code of Civil Procedure, to be 
taken by referees. They must be attended by the dis- 
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trict attorney of the county, and may call and examine 
witnesses and compel thieir attendance. The counsel of 
the defendant may take part in the pi*oceedingB. When 
the commissioners have concluded their examination they 
must forthwith report the facte to the court with their 
opinion thereon. 

Commissioner's oath. Code CiT. Proo., i 1016. 

§ 669. If found insane, trial or Judgment suspended, 
etc. — If the commission tind the defendant insane the 
tnal or judgment must be suspended, until he becomes 
sane ; and the court, if it deem his discharge dangerous 
to the public peace or safety, must order that he be, in 
the meantime, committed by the sheriff to a state lunatic 
asylum, and that upon his becoming- sane, he be re-deliv- 
ered by the superintendent of the asylum to the sheriff. 

§ 660. Bail exonerated. — The commitment of the 
defendant, as mentioned in the last section, exonerates 
his bail, or entitles a person authorized to receive the 
property of the defendant, to a return of any money he 
may have depoated instead of bail. 

§ 661. Detention and discharge of defendant. — If the 

defendant be received into the asylum, he must be detained 
there until he become sane. When he becomes sane, the 
Buperintendant must give a written notice of that fact to 
a judge of the supreme court of the disirict in which the 
asylum is situated. The judge must require the sheriff 
without delay to bring the defendant from the asylum, 
and place him in the proper custody until he be brought 
to trial, judgment, or execution as the case may be, or 
be legally discharged. 



§ 662. Expenses incident to sending defendant to 
asylum, how paid. — The expenses of sending the defend- 
ant to the asylum, of keeping him there, and of bringing 
him back, are, in the first instance, chargeable to the 
county from which he was sent; but the county may 
recover them from the estate of the defendant, if he have 
any, or from a relative, town, city, or county, bound to 
provide for and maintain him elsewhere. 
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CHAPTER VI. 

COMPROMIBIKG OERTAUT GBIMBS, BY LBAVB OF THB COURT. 

Bbo. 063. Certain crimes, for which the party injared has a civil 
action, may be compromisea. 

664. Compromibe to be by permission of the court. Order 

thereon. 

665. Order, a bar to another prosecution. 

«• 666. No public offense to be compromised, except as pro- 

Tiued in this chapter. 

6 663. Certain crimes may be compromised. — When 
a aefendant is held to answer, on a charge of a misde- 
meanor, for which the pei-son injui-ed by the act consti- 
tuting the crime, has a i-emedy by a civil action, the 
crime may be compromised, as provided in the next 
section, except when it was committed, 

1. By or upon an officer of justice, while in the execif 
tion of the duties of his office ; 

2. Riotously ; or 

8. With an intent to commit a felony. 

§ 664. Compromise to be by permission of the courL 

— If the party injured appear before the coui-t, to which 
the depositions and statement are requii-ed, by section 
221, to be returned, at any time before trial on an indict- 
ment for the crime, and acknowledge in writing that he 
has received satisfaction for the injury, the court may, 
in its disci'etion and on payment of the costs incurred, if 
it shall see fit so to direct, order all proceedings to be 
stayed upon the prosecution, and the defendant to be 
discharged thei-efrom. But in that case, the reasons for 
the order must be set forth therein and entered upon the 
minutes. 

Cannot compromise after conviction. Peo. v. Bishop, 6 
Wend., 111. Nor stay trial because civil action pending, but 
may sentence. Peo. v. Judges of Genesee, 13 Johns., 85. 

§ 666. Order a bar to another prosecution* — The order 

authorized by the last section is a bar to another proae* 
cution for the same ofiense. 

^ 666. No other oflfense to be compromised. — No 

cnme can be comi»*omised, nor can any proceeding f<» 
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the prosecution or punifihment thereof upon a compro- 
mise, be stayed, except as provided in sectionB 663 and 
664. 

CHAPTER VIL 

DISMISSAL OF THB ACTION,* BBFORB OR AFTBB IKDICTMBNT, 
FOB WANT OF PROSBCUTION OB OTUBBWI8B. 

8bo. 667. Dismissal, when a person beld to answer is not 
indicted at the next term thereafter. 

668. When a person indicted is not brought to trial al the 

next tei m therealter. 

669. Court may order action to' be continued, and in the 

mean time didohari^e defendant IVom custody, on 
his own undertaking, or on bail. 

670. If action dismissed, defendant to he discharged from 

custody, or his bail exonerated, or deposit of money 
refunded. 

671. Court may order indictment to be dismissed. 

672. Nolle prosequi abolished. Ko imiictment to be dis- 

missed or abandoned, except according to this 
chapter. 

673. Dismissal, a bar, in misdemeanor ; but not in felony. 

& 667. Diamiasal, when noindictment at next term. — 

When a pei-son has been held to answer for a crime, if 
an indictment be not found against him, at the next tei^a of 
the coui-t at which he is held, to answer, the court may on 
application of the defendant order the prosecution to be 
dismissed, unless good cause to the conti*ary be shown. 

§ 668. When indictment is not brought to trial at the 
neoct term. — If a defendant, indicted for a crime whose 
trial has not been postponed upon his application, be not 
brought to trial at the next term of the court in which 
the indictment is triable, after it is found the court may, 
on application of the defendant, oi*der the indictment to 
be dismissed, unless good cause to the contrary be shown. 

$ 669. Oourt may order action to be continaed, etc.— 
If the defendant be not indicted or tried, as provided in 
the last two sections, and sufficient reason therefor be 
shown, the court may order the action to be continued 
from term to tenn, and in the meantime may discharge 
the defendant from custody, on his own undertaking, or 
on the underiakin^ of bail for his appearance to answer 
the charge at the time to which the action is continued. 
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§ 670. If motion dismissed, defendant to be dis- 
charged, etc — If the court direct the action to be dis- 
missed, the defendant must, if in custody, be dischai^ged 
therefrom, or if admitted to bail, his bail is exonerated, 
or money dex>osited instead of bail must be refunded to 
him. 

§ 671. Court may order indictment to be dismissed. 

— The court may, either of its own motion, or upon the 
application of the district attorney, and in furtherance 
of justice, order an action, after mdictment, to be dis- 
missed. 



672. Nolle prosequi abolished* — The entry of a 
nolle prosequi is abolished ; and neither the attomey- 
genei^, nor the^ district attorney, can discontinue or 
abandon a prosecution for a crime, except as pix)vided 
in the last section. 



§ 673. Dismissal, a bar, in misdemeanor, but not in 
felony. — An order for the dismissal of the action, as 
provided in this chapter, is a bar to another prosecution 
for the same offense, if it be a misdemeanor ; but it ia 
not a bar, If the offense chai'ged be a felony. 



CHAPTER VIII. 

REMimva THB PUNISHMBNT, IN GESTAnr GASBS. 

Sec. 674. Panishinent, upon conviction of a master of a vessel 
from a foreig^u country. 

{ 674. Punishment, ixrhen remitted. — When the master 
of a vessel aiTiving from a foreign country is con- 
victed of having knowingly brought a pereon convicted 
therein of a crime, which, if committed in this state, 
would be a felony, to a place within the state, the 
court before which the conviction is had may, if satisfied 
that the defendant has reconveyed the convict to the 
place from which he took him, and on payment of the 
costs of prosecution, order the punishment upon the 
conviction to be remitted. 
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CHAPTER DC 

FROCSBMNGS AQAnrST OORFORATZONB. 

Sec. 675. Summons npon an , inlbrmation or presentment 
against a corporation, by whom issaea, and when 
retnrnabie. 
678. Form of the summons. 

677. When and how served. 

678. Examination of the charge. 

079. Certiflcate of the magistrate, and return thereof with 
the depositions. 

680. Grand jury may proceed as in the case of a natural 

person. 

681. Appearance, and plea to an indictment, and pro~ 

ceedings uiercon. 

682. Fin6»on conyiction, how collected. 

fi 675. IiifonBation against a ooiporatloii^— Upon an 
iniormation aguinat a corporation, the magistrate mttst 
issue a summons, signed b^ him, vrith his name of 
office, requiring the corporation to appear before him, 
at a specitied time and place, to answer the chargfe ) the 
time to be not less than ten days after the issuing of the 
summons. 



$ 676. Form of the summonB. — The smnmons must 
be in substantially the following form : 

** Coimty of Albany, [or as the case may be.] 

" In tne name of the people of the state of New York : 

"To the [naming the corporation.] 

** You are hereby summoned to appear before me, at 

[naming the place,] on [specifying the day and hour,] 

to answer a charge made against you, upon the infoT' 

motion of A, B,, for [designating the offense, generally.] 

" Dated at the city, [or " town,"] of , the 

day of , 18 . 

G. H.9 Jttstioe of the peace.'* 
[or as the case may be.] 



$ 677. When and how aenred. — The summons must 
be served at least five days before the day of appear- 
ance fixed therein, by delivering a copy thereof and 
showing the original to the president, or other head of 
the corporation, or to the secretary, cashier, or ni«.nafflng 
agent thereof. 

12 
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§ 678. Ezamination of the dharge. — At the time 
appointed in the summons, the magistrate must proceed 
to investigate the charge, in the same manner as in the 
case of a natui'-al person brought before him, so far as 
those piXK^edings are applicable. 

§ 679. Certificate of the magistrate and return. — 

After healing the proofs, the magistrate must certify 
upon the depositions, either that there is or is not 
sufficient cause to believe the corporation guilty of the 
offense charged, and must return the depositions and 
certificate, in the manher prescribed in section 221. 

§ 680. Grand Jury may proceed as in the case of a 
natural person. — If the magistrate return a certificate 
that there is sufficient cause to believe the corporation 
guilty of the offense charged, the gi'and jury may pro- 
ceed thereon, as in the case of a natural person held to 
answer. 

§ 681. Appearance, and plea to indictment. — If an 

indictment be found against a corporation, it may appear 
by counsel, to answer the same. If it do not thus appear, 
a plea of not guilty must be entered, and the same pro- 
ceedings had thereon as in other cases. 



a III 



682. Fine, on conviction, how collected. — When 

ine is imposed upon a coi'poration, on conviction, it 
may be collected by virtue of the order imposing it, by 
the sheriff of the county, out of their i^eal and personal 
property, in the same manner as upon an execution in a 
civil action. 

CHAPTER X. 

BJNTITLING AFFIDAVITS. 
Sec. 683. Affidavits defectively entitled, valid. 

§ 683. Affidavits defectively entitled, valid. — It is not 

necessary to entitle an affidavit or deposition, in the 
action, whether taken before or after indictment, or upon 
an appeal ; but if made without a title, or with an erro- 
neous title, it is as valid and effectual for every purpose, 
as if it were duly entitled, if it intelligibly refer to the 
proceeding, indictment or appeal in which it is made. 
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CHAPTER XL 

BBRORS Aim MISTAKBS, HT PLBADINGS AITD OTHER FBOCEED- 

IK6S. 

Sec. 684. Errors, etc., when not material. 

§ 684. Errors, etc., iirheii not materiaL — Neither a 
departure from the lorm or mo<le prescribed by this 
Code, in respect to any pleadings or pixxjeedings, nor an 
error or mistake therein, rendei*s it invalid, unless it have 
actually prejudiced the defendant, or tend to his x^reju- 
dice, in respect to a substantial right. 



CHAPTER XII. 

DISPOSAL OF FROPBBTT, STOLBX OR BMBBZZLBD. 

Seo. 685. When property, alleged to be stolen or embezzled, 
comes into custody of peace officer. 

686. Order for its delivery to owner. 

687. When it comes into custody of magistrate, he must 

deliver it to owner^on proof of title and payment 
of expenses; 

688. Court in which trial is had for stealing or embezzling 

it, may order it to be delivered to owner. 

689. If not claimed in six months, to bo delivered to county 

sujp'erintcndent of the poor, or in Kew York, to com- 
missioners of charities and corrections. 

690. Receipt for money or .property, taken ijrom a person 

arrested for a public offense. 

691. Duties of police clerks in the city of New York, etc. 

§ 685. Property stolen or embezzled In custody of 
omcer. — "When property, alleged to have been stolen or 
embezzled, comes into the custody of a peace officer, he 
must hold it, subject to the order of the magistrate au- 
thorized by the next section to direct the disx)Osal thereof. 

§ 686. Order for its delivery to owner. — On satisfac- 
tory proof of the title of the owner of the property, the 
magistrate before whom the infonnation is laid, or who 
examines the charge against the person accused of ateal- 
,ing or embezzling the property, may order it to be deliv- 
ered to the owner, unless its teraporarv retention be 
deemed necessary in furtherance of justice,^ on his 
paying the reasonable and necessary expenses incurred 
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in its preservation, to be certified by the magistrate. 
The order entitles the owner to demand and receive the 
pi-operty. 



687. Magistrate nrast deXhrer property to owaeae^ 
on proof of title and payment of ezpei^sea. — If prop- 
erty stolen or embezzled come into the custody of a 
magistrate, it must, unless its temporary retention be 
deemed necessary in furtherance of justice, be delivered 
to the owner, on satisfactory pi'oof of his title, and on his 
paying the necessary expenses incurred in its preserva- 
tion, to be certified by the magistrate. 



§ 688. Court in which trial ia had may order such 
delivery to owner. — If property stolen or embezzled 
have not been delivered to the owner, the court befoi*e 
which a trial is had for stealing or embezzling it, 
may, on proof of his title, order it to be restored to the 
owner. 



§ 689. If not claimed in six months, how disposed 

of. — If property stolen or embezzled be not claimed by 
the owner, before the expiration of six months from the 
conviction of a person for stealing or embezzling it, the 
magistrate or other officer having it in his custody 
must, OQ payment of the necessaiy expenses incuiTed 
in its preservation, deliver it to the county superin- 
tendents of the poor, or in the city of New York, to the 
commissioners of charities and corrections, to be applied 
ipr the benefit of the poor of the county or city, as the 
case may be. 



§ 690. Receipt for money or property, taken j&pm a 

person arrested. — Except in the city of New York, when 
money or other property is taken from a defendant, 
aiTested upon a charge of a crime, the officer taking it 
must, at the time, give duplicate i"«ceipts therefor, speci- 
fying particularly the amount of money or the "kind of 
property taken ; one of which receipts he must deliver 
to the defendant, and the other of which he must forth* 
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with, file with the clerk of the court to which the depo- 
sitions and statement must be sent* as provided in 
section 221. 

$ 691. Duties of police desto in the city of New 
Tork, etc. — The commissioner of police of the city of 
New York may designate some pei-son to take charge 
of all property aUeged to be stolen or embezzled, and 
which may be brought into the police office, and all 
pi-operty taken from the person of a prisoner, and may 
prescribe r^ulations in regard to the duties of the clerk 
or clerks so designated, and to require and take secuiity 
fbr the faithful performance of the duties ini()OBed by 
this section, and it shall be the duty of every officer 
into whose possession such property may come, to 
deliver the saaie forthwith to the x)er8on 00 designated. 

CHAPTER Xm. 

BBPRIEVBS, GOMMTTTATlOirS AITD FASDONS. 

Sec. 692. Power of governor to grant reprieves, commntationB 
and paraons. 

693. His power, in respect to convictions for treason. 

Duty of the legislature, in such cases. 

694. Governor to cdmmanicate annually to legislature, 

reprieves, commutations and pardons. 

695. Report of case^ how, and A*om whom required. 

696. Notice to district attorney, of application for pardon. 

697. Publication of notice. 

ft)8. Papers relating to application, to b© filed with secre- 
tary of state. 

§ 692. Power of governor to grant reprieves, com- 
mutations and pardons. — The governor has power to 
grant reprieves, commutations and pardons, after con- 
viction, for all offenses, except treason and cases of im- 
I)^achment, upon such conditions, and with such restric- 
tions and limitations, as he may think proper, subject to 
the regulations provided in this chapter. 

§ 693. His power in respect to convictions for trea^ 
son. Duty of the legislature, In such cases.— He may 
also suspend the execution of the sentence, upon a con- 
viction for treason, until the case can be reported to the 
legislature, at its next meeting, when the legislature 
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must either pardon or commute the sentence, direct the 
execution thereof, or grant a further i*eprieve. 

§ 694. Qovemor to communicate annually to legis- 
lature. — He must annually communicate to the legi&la- 
tui*e, each case of reprieve, commutation or pamon ; 
stating the name of the convict, the crime of which he 
was convicted, the sentence and its date, and the date 
of , the commutation, pardon or reprieve. 

§ 695. Report of case, how and from whom required. 

— When an application is made to the governor for a 

Eardon, he may require the presiding judge of the coui-t 
efore which tne conviction was had, or the district at- 
torney by whom the action was pi*osecuted, to furnish 
him without delay, with a statement of the facte proved 
on the trial, and of any other facts having reference to 
the propriety of granting or refusing the pardon. 

§ 696. Notice to district attorney, of application for 
pardon. — At least ten days before the governor acts 
upon an application for a pardon, written notice of the 
intention to apply therefor, signed by the person apply- 
ing, must be served upon the district attorney of the 
county whei'e the conviction was had, and proof, by affi- 
davit, of the sei*vice must be presented to the governor. 

§ 697. Publication of notice. — Unless disi)ensed with 
by the governor, a copy of the notice must also be pub- 
lished, for thirty days from the first publication, in the 
state paper, if there be one, and in a paper in the county 
in which the conviction was had, nearest to the place of 
conviction ; and in the city of New York, in a paper des- 
ignated by the governor, with reference to its having the 
largest circulation. 

§ 698. Papers relating to application, to be filed with 
secretary of state. — "When the governor grants a re- 
prieve, commutation or pardon, he must, within ten days 
thereafter, file all the papers presented to him in rela- 
tion thereto, in the office of the secretary of state, by 
whom they must be kept as records open to public in- 
spection. 
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PARTY. 

OF FBOCEBDD^GB IN COUBTS OF 8FBCIAL SB8SIOK8 AlTD FOUCB 

GOUBT8. 

TiTLB I. Of thb frogbbdinqs in ooubtb of spbctal 

SBSSIONS IN THB 0ODNTIB8 OTHBB THAN NBW 
YORK. 
IL Of THB PROCBBDINOS IN THB COURTS OF 8PBCIAL 
8BSSION8 IN THB CITY AND COUNTY OF NBW 
YORK. 

TTT, Of afpbai^ from thb coubts of sfbgial 8B8- 

SIONS. 



TITLE I. 

Of Proceedings in Courts of SpeciaZ Sessions in Vie 
Covmties other than New York. 

Sec. 699. Charge to be read to defendant, and ho required to 
plead. 

700. The plea, and how put in. 

701. Issue, how tried. 

702. Defendant may demand a trial by Jury. 

703. Jury, how summoned. 

704. Summoning the Juiry, and returning the list. 

705. Depositing ua Hots in box. 

706. Drawing the jury. 

707. Challenges. 

708. Talesmen, when and how ordered and summoned. 
700. Punishing officer for not returning list, and issuing 

now order for jury. 

710. Jury, how constituted. 

711. Their oath. 

712. Trial, how conducted. 

713. Jury may decide in court, or retire. Oath of officer 

on their retirement. 

714. Delivering verdict, and entry thereof. 

715. Discharge of jury without verdict. 

716. In such case, cause to be re-tried. 

717. Judgment on conviction. 

718. Judgment of imprisonment, until fine be paid. Ex- 

tent of imprisonment. 

719. Defendant, on acquittal, to be discharged. Order 

that prosecutor pay the costs. 

720. Judgment against prosecutor for costs. 
721 -723. Certificate of conviction. Its form. 

723. Certificate, when filed. 

724. CertLftcate, conclusive evidence. 
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Sbo, T26. Judgment, by whom executed. .^__ ^ 

726. Fine, by wbom received before commitment, ana now 

applied. ^ .^ ^ j ^ 

727. Fine to whom paid after commitment, and how 

applied. 

728. Proceedings against magistrate or sheriff, on neglecc 

to pay llJae into comity treasury. - 

729. SubpcBnas for wituesbes, and punishing them, for 

disobedieace. 

730. Punishing jurors lor non-attendanee. 

731. No fees to jurors or witnesses. , , ,. 

782. When defendant requests a trial by pohce court, 
preliminary examination dispensed with. 

733. During time allowed for bail, and until judgment, 

defend ;.nt to be continued in costody of officer, or 
committed to Jail. 

734. Foi'm of commitment. 

736. By whom executed. . ^ ^ ., 

736. Defendant may be admitted to bau. 

737. Bail, how and by whom taken. 
788. Form ot the undertaking. 

739 Undertaking, when forifeited and action thereon. 
740.* Forfeiture, how and by whom remitted. 

§ 699. Ohafge to be read to defe n dant, and he re- 
quired to plead.— In the cases in which the police coui-ts 
have jurisdiction, as provided in section 74, when the 
defendant is brought before the ma^strate, the charge 
against him must be distinctly read to him, and he must 
be required to plead thereto. 

§ 700. The plea, and how put in.— The defendant 
may plead the same pleas as upon an indictment, as 
provided in section 332. His plea must be oral, and 
entered upon the minutes of the court. 

§ 701. Issue, how tried. — Upon a plea other than a 
plea of guilty, if the defendant do not demand a trial by 
jury, the court must pi'oceed to try the issue. 

Infant may waive jury trial. Peo. ex rel. Sammons v. Wandell, 
21 Hun, 515. 

§ 702. Defendant may demand a trial by j^ry. — 

Before the court heai*s any testimony upon the trial, 
the defendant may demand a trial by jury. 

§ 703. Jury, how summoned. — If a trial by jury be 
demanded the court shall issue an order directed* to any 
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constable of the county or marshal of the city» where 
the offense is to be ti^ed* commanding him to summon 
twelve good and lawful men, qualified to serve as jurors, 
and not exempt from such service by law, and who shall 
be in no wise of kin, either to the complainant or the 
defendant, to be and appear before such court, at a 
time not more than three days from the date of the order, 
and at a place to be named therein, to make a jury for 
the trial of such offense. 



$ 704. SummooiBg tli# jmy, and retamlng the ]lst«— 

The officer to whom such order shall be delivered shall 
execute the same fairly and impartially, and shall not 
summon any person whom he shall suspect to be biased 
or pi-ejudiced for or against the defendant. He shall 
summon the jurors personally, and shall make a list of 
the persons summoned, which he shall certify and annex 
to the order and return with it to the court. 



} 705. Depositing ballots in box. — The names of the 
persons returned as juroi-s must be written on separate 
ballots, folded as nearly alike as possible, so that the 
name cannon be seen, and must, under the direction of 
the coui-t, be deposited in a box, or other convenient 
thing. 

§ 706. Drawing the jury- — The court must then 
draw out six of the ballots, successively ; and if any of 
the peraons whose names are drawn do not appear, or 
are challenged and set aside, such further number must 
be drawn as will make a jury of wl, after all legal 
challenges have been allowed. 

See Peo. ex rel. Eckler v. Clark, 23 Hun, 874 ; Peo. ex rel. 
Mnrray v. Justices, etc., 74 N. Y., 406; Peo. ex rol. Met. Bd., 
etc., V. Lane, 6 Abb. N. S., 105 ; Duffy v. Peo., 6 Hill, 75. 

5 707. Challenges. — The same challenges may be 
taken by either party, to the panel of jurors, or to an 
individual juror, as on the' trial of an indictment for a. 
misdemeanor, so far as applicable; and the challenge 
must, in all cases, be tried by the court. 
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§ 708. Talesmen, when and how ordered and gnm- 
moned. — If six of the jurora summoned do not attend, or 
be not obtained, the coui't may direct the officer to 
summon any of the bystandera, or others, who may be 
competent, and against whom there is no sufficient cause 
of challenge, to act as jurors. 



§ 709. Punishing officer for not returning list ; issuing 
new order for jury. — If the officer to whom the order 
is delivered, do not return it, as requii*ed by section 
704, he may be punished by the court, as for contempt ; 
and the coiit must issue a new oi*der for the summoning 
of the same jurora, in substantially the same form ; upon 
which the same proceeding must be had, as upon the 
one firat issued. 



§ 710. Jury, how constituted. — "When six jurors 
appear and are accepted, they constitute the jury. 



§ 711. "Their oath. — The court must thereuiwn admin- 
ister to the jury the following oath or affii*mation : ** You 
do '* swear," [or " you do solemnly affii*m," as the case 
may be,] " that you will well and truly tiy this issue, 
between the people of the state of New York and A. B., 
the defendant, and a true verdict give, according to the 
evidence.**^ 



§ 712. Trial, how conducted. — After the jury are 
sworn, they must sit together and hear the proofs and 
allegations of the parties, which must be delivei-ed in 
public, and in the presence of the defendant. 



J 713. Jury may decide in court, or retire. Oath of 
cer. — After hearing the proofs and allegations, the 
jury may either decide in court or may i-etire for con- 
sideration. If they do not immediately agree, an officer 
must be swoi'n to the following effect : "You do swear, 
that you will keep this jury together in some private and 
convenient place, without food or drink, except broad and 
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wa^«r, unless otherwise ordered by the court ; that you 
will not permit any person to speak to or communicate 
with them> nor do so youi'self, unless it be to ask them 
whether they have agreed upon a vferdict ; and that you 
will return them into court when they have so agreed, op 
when ordered by the court." 

§ 714i Delivering verdict, and entry thereof! — When 
the jury have agreed on their verdict, the^ must deliver 
it publicly to the court, who must enter it in its minutes. 



§ 715. Discharge of Jury without verdict. — The jury 
cannot be discharged, after the cause is submitted to 
them, until they have agreed upon and I'endered their 
vei*dict, unless, for some cause within meaning of sections 
4J8 and 429, the court sooner discharge them. 



§ 716. When cause to be retried. — If the jury be 
discharged, as provided in the last section, the court may 
pi'oceed again to the trial, in the same manner as upon 
the firat trial ; and so on, until a verdict is rendered. 



§ 717. Judgment on conviction. — "When the defendant 
pleads guilty, or is convicted either by the court or by a 
jury, the court must render judgment thereon, of fine or 
imprisonment, or both, as the case may i*equire ; but the 
fine cannot exceed fifty dollars, nor the impiisonment six 
months. 



§ 718. Judgment qt imprisonment, until fine be paid. 
Extent of imprisonment. — A judgment that the defend- 
ant pay a fine may also direct that he be imprisoned 
until the fine be satisfied : specifying the extent of the 
imprisonment, which cannot exceed one day for every 
one dollar of the fine. 



§ 719. Defendant, on acquittal, to be discharged. 
Order that prosecutor pay the costs. — When the defend* 



5} 720-721, OOBTS. CONVICTION. 188. 

ant is acquitted, either by the court or by a jury, he 
must be immediately discharged; and if the court 
certify, upon its minutes, or the jury find -that the prose- 
cution was malicious or without probable cause, the 
court must order the prosecutor . to pay the costs of the 
proceedings, or to give satisfactory security, by a written 
undei*taking, with one or more sureties, to pay the same 
to the county within thirty days after the tnaL 



§ 720. Judgment against prosecutor for co8t& — If the 

prosecutor do not pay the costs or give security therefor, 
the court may enter judgment against him for the amount 
thereof, which may be enforced, in all respects, in the 
same manner as a judgment i-endered by a justice's court 
held by a justice of the peace. 

Bee Gemiond v. Peo., 1 Hill, MS. 

$ 721. Certificate of ccmviction. Its fonn. — When 
a conviction is had, upon a plea of guilty or upon a trial, 
the court must msike and sign a certificate in subetan* 
tially the following form : 

** Court of Special Sessions, 

" County of Albany, TowU of Berne [or as the case 
may be]. 
"The People of the state of New York^ 
against V 

A. B. J 

January 1, 18 . 

"The above-named A. B., having been brought 
before C. D., E. F. & G. H., justices of the peace of the 
town [or city,] of [as the case may be,] charged with 
[briefly designating the oflense], and having requested to 
be tried by a court of special sessions, [or " having been 
required by us to give bail for his appearance at the 
next court of sessions of this county, and having omitted 
to do so for twenty-four hours after being so required," 
as the case may be.] 

" And the above-named A. B. having thereupon plead* 
ed not guilty, [or as the case may be,] and demanded [or 
** failed to demand," as the case may be,] a jury, tad 
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having been thereuxKm duly tiied» and upon such trial* 
duly convicted. 

We have adjudged,^ That he be imprifioned in the 
jail of this county, da^s, [or "pay a fine of dol- 
lars and be imprisoned until it be paid, not exceeding 
days," or both, as the case may be.] 

"DatedatthetoKw[or "city"]of , the 

day of , 18 . 

«C. D., E. F. &G.H. 
Justices of the peace of the town [or **city "•] of 
** [as the case may be.] 

$ 722. Id. — If the defendant have pleaded guilty, — 
instead of the second paragraph, the certificate must 
state substantially as follows : " And the above-named 
A. B. having been thereupon duly convicted, upon a 
plea of guilty.** 

§ 723. Certificate, when filed. — Within twenty days 
after the conviction, the court must cause the certificate 
to be filed in the oflice of the clerk of the county. 

§ 724. Oeitlficate conclusive evidence. — The certifi- 
cate, made and filed as prescribed in the last two sec- 
tions, or a certified copy thereof, is conclusive evidence 
of the facts stated therein. 

§ 725. Judgment, by whom executed. — The judg- 
ment must be executed by the sheriff of the county, or 
by a constable, marshal or policeman of the city, village 
or town in which the conviction is had, upon i-eceiving a 
copy of the certificate prescribed in section 721, certified 
by the coui-t or the county clerk. 

$ 726. Fine, by whom received before commitment, 
and how applied — If a fine imposed be paid before 
commitment, it must be received by the court, and be 
applied to the payment of the expenses of the prosecu- 
tion. The residue, if any, must be paid by the court 
^thin thirty days after its receipt, into, the county treas- 
ury. 
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5 727- Id. ; after commitment. — If the defendant be 
committed for not paying a fine, he may x>Ay it to the 
sheriff of the county, but to no other person ; who must 
in like manner, within thirty days after the receipt 
thereof, pay it into the county ti'easury. 

§ 728. Proceedings on neglect to pay fine into cotmty 
treasury. — If the coui-t or sheriff receiving the fine, fail 
to pay it, or such part of it as is so payable, into the 
county treasury, the county treasurer must immediately 
commence an action against the sheriff or the magistrates 
composing the court therefor in the name of the county. 

5 729. Subpoenas and punishing their disobedience. — 

The court may issue subpoenas for witnesses, as provided 
in section 608, and punish disobedience thereof, as pro- 
vided in section 619. 

5 730, Punishing Jurors for non-attendance. — If a 

pereon summoned as a juror fail to appear, he may be 
punished by a fine not exceeding five dollars imposed by 
the coui't, by an order entered in his minutes. The 
order is deemed a judgment, in all respects, in favor of 
the poor of the town or city. 

5 731. No fees to jurors or witnesses. — No fees are 
payable to a juror or witness, for his service or attend- 
ance in a cornet of special sessions. 

5 732. When defendsmt requests a tnal by police 
court, preliminary examination dispensed with. — When 
the defendant, upon being brought befoi*e the magistratey 
i-equests a tnal by a court of special sessions, the pre- 
liminary examination of the case is dispensed with. 

5 733. During time allowed for bail, and untU Judg* 
ment^ defendant to be continned in custody of officer 
or conmiitted to jaiL — Dunng the time allowed to the 
defendant to give bail, and until judflment is g^ven, he 
may be continued in the custody of the officer, or com* 
mitted to the jail of the county to answer the charge^ as 
the magistrate may direct. 



1 
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$ 734i Form of oomiiiitmeiit. — ^The commitmont must 
be signed by the magistrate, by his name of office, and 
must be in substantially the following form : 

" The sherift* of the county of , is required to 

receive and detain A. B., who stands charged before me 
for [designating the offense, generally], to answer the 
chai-ge befoi-e a court of special sessions in the town 
[cr city] of [as the case may be], 

** Dated at the town [or city] of , the day 

of , 18 .• 

**C, D., justice of the peace of the town 
[or city] of ,'* [as the case may be]. 



§ 735. By whom eaceouted« — When committed, the 
defendant must be delivered to the custody of the 
proper officer, by any peace officer in the county to 
whom the magistrate may deliver the commitment. 

§ 736. Defendant may be admitted to baiL — ^Either 
before or after his committal, or upon being committed, 
the defendant must» if he require it» be admitted to 
bail. 

§ 737. Bail, how and by whom taken.— The bail 
must be taken by the magistrate, by a written under- 
taking, executed by the defendant, with one or more 
sufficient sweties approved by the magistrate, in a sum 
not exceeding two hundred dollars. 

§ 738. Form of the undertaking. — ^The undertaking 
must be in substantially the following form : 

**A. B., having been duly charged before CD., a 
justice of the peace in the town [or city] of [as the 

case may be], with the offense of [designating the offense 
generally]. 

"We undertake that he shall appear thereon, from 
time to time, until judgment, at a court of special ses- 
sions in the town [or city] of [as the case may be], 
held by the justice above named, and such other justices 
as may be associated with him to constitute such court. 
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or that we will pay to the county of [naming the 

county m which the court is held], the sum of 
doUarSy" [iDserting the sum fixed bv the magistrate.] 

" Dated at the town [or city] of ," [as the case 

maybe]. 

} 739. Undertaking, when forfeited, sind action 
thereon. — If the defendant fail to appear according to 
the undertaking, the court, unless a sufficient excuse 
be shown, must declare the imdertaking of bail for- 
feited, and the county treasurer must immediately 
commence an action tor the recovery of the sum men- 
tioned therein, in the name of the county. 

$ 740l Forfeiture, how and by whom remitted^-^ 

The county court of the county, or in the city of New 
York, the court of common pleas of that city, may 
remit the forfeiture or any part thereof, in the cases 
and in the manner provided in the Code of Civil Pro- 
cedure 

Code Ciy. Proo., ii 860-353, 286, 291. 



TITLE 11. 

Of the ProceedtTiga in the Court of BgedM Sesguma in 
the City aiid County of New York* 

Sec. 741. Police courts in New York, to proceed as prescribed 
in last title, except as provided in next seven sec- 
tions. 
742. In what cases to proceed to irial. 
I 743. If jury demanded, magistrate to proceed to examin- 
ation of chargre. 

744. Trial to bc before the court, without a Jury. 

745. Clerk to issue subpoenas, si^n certilicate of Judgment, 

and enter proceedings ot court and sentences upon 
convictions. 

746. Finos before committal, to be paid to clerk. His ac* 

counts, when and to whom rendered. 

747. All other fines to be paid to sheriff. His account 

thereof, when and to whom rendered. 

748. No transcript of conviction to bd filed. Certified copy 

of minutes, conclusive evidence. 

§ 741. Police courts ia New Tork. — llie court of 
special se^BioiiB, in the city and ooimty of New York» 
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must proceed upon a criminal charge in the manner 
prescribed in the last title, except as provided in the 
next seven sections, and by special statutes. 

} 742. When to proceed to triaL — ^When the court of 
special sessions in the city and counter of New York has 
jurisdiction, it must proceed to the trial, in the following 
cases : 

1. When the defendant has requested to be tried in 
such court ; 

2. When (having omitted for twenty-four hours to give 
bail, as required by the magistrate before whom he was 
brought, for his appearance at the next court of general 
sessions of the city and county of New York) a jui-y is not 
demanded by him, on being brought before the coui-t of 
social sessions for trial. 

§ 743. If Jury demanded, magistrate to proceed to 
examination of charge. — If, in the case mentioned in the 
second subdivision of the last section, a jury be de- 
manded, the coui-t of special sessions must proceed to 
the examination of the charge, and hold the defendant 
to answer or discharge him, in same manner as the mag- 
istrate before whom he wa^ originally brought might 
have done. 



§ 744. Trial to be before court, without a Jury. — The 
trial must, in all cases, be before the court without a 
jury. 

§ 745. Clerks' duties. — Subpoenas for witnesses, and 
t^ certificate of the judgment, must be signed by the 
derk of the court, who must also enter all the proceed- 
ings of the court, and the sentences upon convictions, in 
a book of minutes, and when necessary, certify the pro- 
ceedings of the court. 

§ 746. Fines before committal; clerks' accounts. — 

Fines, imposed by the court, must be received by the 
clerk, if paid before committal in execution of the judg- 

13 
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ment. He must, every thirty days, render to the comp- 
troller of the city, accounts of the fines imposed and 
received by him, and of the expenses attending the 
court. 

§ 747. Othet fines. Sheriff's accounts. — All fines, 
not paid to the clerk, as provided in the last section, must 
be received by the sheriff of the city and county of New 
York; who must, within thirty days thereafter, pay 
them to the comptroller of the city, in the same manner 
as he is required to pay fines imposed by the court of 
general sessions of the city and county of New York, 
and received by him. 

§ 748. No transcript of conviction. Certified copy 
of minutes, concliisive. — No transcript of a conviction, 
had in a court of special sessions in the city and county 
of New York, need be certified or filed ; but a copy of 
the minutes of the conviction, certified by the clerk, is 
conclusive evidence of the facts contained therein. 



TITLE III. 

Cf Appeals from Courts of SpecUd Sessions. 

Sbo. 749. Judgment of special sessions, reviewable only ap<m 
appeal. 

750. Appeal, for what causes allowed. 

751. Appeal, how taken. 

752. How allowed. 

758. Discharge of defendant fi*om custody, upon under- 
taking. 

754. Undertaking, when and with whom filed. 

765. Delivery of affidavit, and allowance of appeal, to 
magistrate or clerk of police court, within nve days 
after allowance. 

756. Return, when and how made. 

757. Compelling return. 

758. Ordering and compelling further or amended return. 

759. Appeal, by whom and how brought to argument. 

7tK). If not brought to argument, as provided in last sec- 
tion, to be dismissed, unless continued for cause 
shown. 

761. Service of return on district attorney, and conse- 
quenoes of fiiilure. 
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SBC. 782. If brooffht to hearing' by defendant, appeal must be 
arg^edf though no one oppose, etc. 

763. Appeal to be heard on original return. 

764. What jadgment may be rendered. 

765. Jadgment to be entered on the minutes. 

766. Order upon judgment for affirmance. 

767. Oi-der upon judgment of reversal./ 

768. If new trial ordered, to be had in court of sessions. 

Proceedings thereon. 
789. Proceedings to carry judgment upon appeal into ef- 
fect, to be had in court of sessions. 

770. On judgment of court of sessions, defendant may ap- 

peal to supreme court. His admission to bail. 

771. Judgment of supreme court upon appeal, final. 

772. Proceedings to carry into effect judgment of supreme 

court. 

§ 749. Judgment of special sessions reviewable only 
upon appeaL — A judgment upon conviction, rendered 
by a court of special sessions, may be reviewed by the 
court of sessions of the county, upon an appeal* as pre- 
scribed by this title, and not otherwise. 



§ 750. Appeal, for what causes allowed. — An appeal 
cannot be allowed, for any other cause than the errone- 
ous decision of the court, in the course of the proceed- 
ings before it, or in the determination of the cause ; and 
it can in no case be allowed, upon the ground that the 
verdict was against evidence, when the action was tried 
by a jury. 

§ 751. Appeal, how taken. — ^For the puipose of ap- 
pealing, the defendant, or some one on his behalf, must, -^^ 
within ten days ai'ter the judgment, make an affidavit, 
stating the fact showing the alleged errors in the pro- 
ceedings OP conviction complained of, and must, within 
that time, present it to the county judge or a judge of the 
supreme coui't, or in the city and county of New York, to 
the recorder or city judge or judge of general sessions of 
that city, and may apply thereon for the allowance of 
the appeal. 

^ 752. How allowed.-^If, in the opinion of the judge, 
it IS proper that the question arising on the appeal should 
be decided by the court of sessions, he must indorse on 
the affidavit an allowance of the appeal to that court. 
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$ 753. Discharge of defendant from cnstody, npon 
undertaking — Upon allowing the appeal, the judge may 
take fi'om the defendant, a wntten undertaking, with 
such sureties as he may approve, that the defendant will 
abide the judgment of the court of sessions upon the ap- 
peal ; and may thereupon order that he be dischai'ged 
from imprisonment, on service of the order upon the offi- 
cer ha\dng him in custody, or if he be not in custody, 
that all proceedings on the judgment be stayed. 

$ 764. Filing undertaking. — The undertaking upon 
the appeal must be immediately filed with the clerk of 
the court of sessions. 



§766. Deliveiy of affidavit, and allowance of appeaL 

— The affidavit and allowance of the appeal must be 
delivered to the magistrate who tiied the action, or, if in 
the city and county of New York, to the clerk of the court 
of special sessions, within five days after the allowance of 
the appeal ; and when so delivei'ed^ the appeal is deemed 
taken. 



§ 766. Return, when and how made. — The magistrate 
or court rendering the judgment, must make a return to 
all the matters stated in the affidavit, and must cause the 
affidavit and return to be filed in the office of the clerk of 
the court of sessions, within ten days after the service of . 
the affidavit and allowance of the appeal. 

§ 767. Compelling return. — If the return be not made 
within the time prescribed in the last section, the court 
of sessions, or the presiding judge thereof, may oi-dep 
that a return be made within a specified time which may 
be deemed reasonable ; and the court may, by attach-* 
ment, compel a compliance with the order. 

§ 768. Ordering amended return. — If the return be 
defective, a further or amended return may be ordered, 
and the order may be enforced in the manner provided 
in the last section. 
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§ 759. Appeal, by whom and how brought to argu- 
ment. — When the return is made, the appeal may be 
brought to argument by the defendant, on any day m 
term, upon a notice of not less than five days before the 
term, to the district attorney of the county. 

§ 760. If not brought to argument, to be dismiased, 
imless continued. — If the defendant omit to biing the 
appeal to argument, as provided m the last section, the 
coui-t must dismiss it, unless it continue the same, by 
special order, for cause shown. 

§ 761. Service of return on district attorney, and con- 
sequences of failure. — The defendant must serve upon, 
the district attorney, a copy of the return, with or before 
the notice of argument. If he fail to do so, the appeal 
must be dismissed, upon proof of the tailure, unless the 
court otherwise direct. 

§ 762. Wlieii appeal must be argued. — If the ap- 
peal be brought to hearing by the defendant, it must be 
argtied, though no one appear to oppose ; but if brought 
on by the district attorney, he may take judgment of 
affiinnance, unless the defendant appear to ai*gue the 
appeal. 

§ 763. Appeal to be heard on original return. — 

The appeal must be heard upon the original return ; and 
no copy thereof need be famished for the use of the court. 

§ 764. \f7hat judgment may be rendered.— After 

hearing the appeal, the couH must give judgment, with- 
out regard to technical errors or defects, which have not 
prejudiced the substantial rights of the defendant ; and 
may render the judgment which the court below should 
have rendered, or may, according to the justice of the 
case, affii'm or reverse the judgment, in whole or in part, 
as to all or any of the defendants, if thei'e be more than 
one, or may order a new trial. 

§ 766. Judgment to be entered on the minutes^ — 

When judgment is given upon the appeal, it must be 
entered upon the minutes. 
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SBa 785. Coroner to deliver money or property found, on 
decease<l, to county treasurer. 
7S6. County treasurer to place money to credit of county ; 
and to sell other property and place proceeds to 
credit of county, 

787. Money, ^'hen and how paid to representatives of 

deceased. 

788. Supervisors to require statement under oath, from 

coroner, before auditing his accounts. ' 

789. In New York, police justices may perform duties of 

coroner, during^ his inability. 

790. Compensation of coroners. 

§ 773. Coroner's jury.— When a coroner is informed 
that a person has been killed or dangerously wounded 
by another, or has suddenly died, under such circum- 
stances as to afford a reasonable gi*ound to suspect that 
his death has been occasioned by the act of another, by 
criminal means, or has committed suicide, he must go 
to the place where the person is, and forthwith summon 
not less than nine, nor .more than fifteen persons, 
qualified by law to serve as jurors, to ap|iear before 
him forthwith, at a specified place, to inquire into the 
cause of the death or wound. 



§ 774. Jury to be swonu — When six or more of the 
jurors appear, they must be sworn by the coroner to 
mquire who the person was, and when, where and by 
what means he came to his death or was wounded, as 
the case may be, and into the circumstances attending 
the death or wounding, and to render a true veixiict 
thereon, according to the evidence oflfered to them, or 
aiising from the inspection of the body. 



§ 776. Witnesses to be subpoenaed. — The coroner 
may issue subpoenas for witnesses,returaable forthwith, 
or at such time and place as he may appoint. He must 
summon and examine as witnesses, every i>er8on who, 
in his opinion, or that of any of the jury, has any know- 
ledge of the facts ; and he must summon as a witness a 
surgeon or physician, who must, in the presence of the 
jury, inspect the body, and give a professional opinion as 
to the cause of the death or woundmg. 
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§ 776. CompeUing attendance of wkneflMea, and 
punishing their disobedience. — A witness served with a 
subpoena may be compelled to attend and testify, or 
punished by the coroner for disobedience, as upon a 
subpoena issued by a magistrate, as provided in this 
Oode 

See i 619, supra ; Code Civ. Proc., H B-U, 8S3-86S. 



§ 777. Verdict of the Jury- — After inspecting the 
body, and hearinef the testimony, the jury must render 
their verdict, and certify it by an inquisition in writing, 
signed by them, and setting forth who the pei'son killed 
or wounded is, and when, where, and by what means 
he came to his death or was wounded ; and if he wei-e 
killed or woimded, or his death were occasioned by the 
act of another, by criminal means, who is guilty thereof, 
in so far as by such inquisition they have been able to 
ascertam. 



§778. Testimony, how taken and filed.— The testi- 
mony of the witnesses examined before the coroner's 
iury must be reduced to writing by the coroner, or under 
nis direction, and must be forthwith filed by him, with 
the inquisition, in the office of the clerk of the court of 
sessions of the county, or of a city court, having power 
to inquire into the offense by the intervention of a grand 
juiy. 



§ 779. If defendant arrested before inquisition filed, 
depositions to be delivered to magistrate. — If, how- 
ever, the defendant be aiTested before the inquisition 
can be filed, the coroner must deliver it with the testi- 
mony, to the magistrate befoi*e whom the defendant is 
brought, as provided in section 781, who must retura it 
with the depositions and statement taken before him, in 
the manner prescribed in section 221. 

« 

§ 780. Warrant for arrest of party charged by ver- 
dict. — If the juiy find that the person was killed or 
wounded by another, under circumstances not excusable 
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or justifiable by law, or that his death was occasioned 
by the act of another, by criminal means, and the party 
committing the act be a8cei*tained by the inquisition, 
and be not in custody, the coroner must issue a warranty 
signed by him with his name of office^ into one or more 
counties, as may be necessary, for the arrest of the 
person charged. 



$ 781. Fonn of warranL — The coroner's warrant 
must be in substantially the following form : 

" County of Albany, [or as the case may be]. 

** In the name of the people of the state of New York : 
To any shenff, constable, marshal or policeman in this 
state* 

<<An inquisition having been this day found by a 
coroner's jury, befoi*e me, stating that A. B. has eofne to 
his death oy the a^ of C, D., by criminaZ means, [or as 
the case may be, as found by the inquisition] : 

** You are therefore commanded, forthwith to arrest 
the above-named C. D., and take him before the nearest 
and most accessible magistrate in this county/' 

" Dated at the city of Albany [or as the case may be]* 
the day of , 18 . 

"E. F., 
Coroner of the county of Albany " 
[or as the case may be]. 



§ 782. Warrant, how executed. — The coroner's 
waiTant may be served in any county ; and the officer 
serving it must proceed thereon, in all respects, as upon 
a warrant of aiTCst on an information ; except, that when 
served in another county, it need not be indorsed by a 
magistrate of that county. 



§ 783. ProceedingB before magistrate. — The magis- 
trate, when the defendant is brought before him, must 
pirweed to examine the charge contained in the inquisi- 
tion, and hold the defendant to answer, or discharge him. 
therefrom in the same manner, in all i^espects, as upon a 
warrant of arrest on an information. 
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§ 784. Clerlt tofomish magistrate with copy of the 
Inqtusition and testimony. — Upon the arrest of the 
defendant, the clerk with whom the inqnisition is filed 
must* without delay, fui*i]i8h to the magistrate a certified 
copy of it, and of the testimony returned therewith. 

§ 785. Coroner to deliver money or property found, 
on deceased, to county treasurer. — The coroner must, 
"within thirty days after an inquest upon a dead body, 
deliver to the county treasurer, any money or other 
property which may be found upon the body, unless 
claimed in the meantime by the legal representatiyes of 
the deceased. If he fail to do so, the treasurer may 
proceed against him for its recovery, by a dvil action in 
the name of the county. 

§ 786. County treasurer to place money to credit of 
coimty, etc. — Upon the deliveiy of money to the treasurer 
he must place it to the credit of the county. If it be 
other property, he must, within thirty days, sell it at 
public auction, upon i*easonable public notice ; and must, 
m like manner, place the proceeds to the credit of the 
eounty. 

§ 787. Money, tirhen and how paid to representa- 
tives of deceased* — If the money in the treasury be 
demanded within six years, by the legal representatives 
of the deceased, the Ireasurer must pay it to them, after 
deducting" the fees and expenses of the coroner and of 
the county, in relation to the matter, or it may be so paid 
at any time thereafter, upon the order of the board of 
eupervisora. 

§ 788. Statement under oath from coroner, before his 
account is audited^— Before auditing and allowing the 
account of the coroner, the board of supervisors must 
require from him a statement in writing, of any money 
or other propei-ty found upon persons on whom inquests 
have been held by him, verified by his oath, to the effect 
that the statement is true and that the money or property 
mentioned in it has been delivered to the legal represen- 
tatives of the deceased, or to the county treasurer. 
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§ 789. When New York police Jturtices may act as 
ooronenu — In the city of New York, if the coroner be 
absent or be unable, for any cause, to attend, the duties 
imposed by this title may be performed by a police 
justice, but by no other officer, with the same authority, 
and subject to the same obligations and penalties as ap« 
plied to the coroner. 

§ 790. Compensation of coroners. — The coroner is 
entitled, for his services, in holding inquests and perform- 
ing any other duty incidental thereto^ to such compensa* 
tion as defined by special statutes. 



TITLE IL 

Of /Search Warranta. 

Sbo. 791. Search warrant defined. 

792. Upon what grounds it may be issued. 

793. It cannot be issued -but upon probable cause, sup- 

ported by afiidavit. 

794. Before issuing warrant, magistrate must examine, on 

oath, the complainant and his witnesses. 

795. Depositions, what to contain. 

796. Magistrate, when to issue warrant. 

797. Form of the warrant 

798. By whom served. 

799. Officer may break open door or window, to execute 

warrant. 

800. May break 6pcn door or window, to liberate person 

acting in his aid, or for his own liberation, 

801. When warrant may be served in the night time, and 

direction therefor. 

802. Within what time warrant must be executed and re- 
r turned. 

803. Officer to give receipt for property taken. 

804. Property, when delivered lo magistrate, how disposed 
; or. 

805. Return of warrant, and delivery to magistrate of in- 

ventory of property taken. 

806. Magistrate to delivrr copy of inventory to the person 

from whose possession property is taken, and to 
applicant for warrant. 

807. If grounds for warrant controverted, magistrate to 

take testimony. 

808. Testimony, how taken and authenticated. 
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Sso. 809. Property, when to be restored to person A-om whom 
it was taken. 

810. Depositions, search warrant, return and inventory, to 

be returned to court of sessions or city court hay- 
ing jurisdiction of offense. 

811. Maliciously and without probable cause proooring 

search warrant, a misdemeanor. 

812. Peace officer, exceeding his authority. 

813. Person charged with felony supposed to have a dan- 

gerous weapon. 

$ 791. Search warrant defined. — A search warrant la 
an order in writing, in the name of the people, signed by 
a magistrate, directed to a peace officer, commanding 
Mm to search for personal property* and bring it before 
the magistrate. 

{ 792. Upon what grounds it may be Issned. — It may 

be issued upon either of the following grounds : 

1. When the property was stolen or embezzled ; in 
which case, it may be taken, on the wairant, from any 
house or other place in which it is concealed, or from the 
possession of the pei'son by whom it was stolen or em- 
bezzled, or of any other peraon in whose possession it 
may be ; 

2. When it was used as the means of committing a 
felony; in which case, it may be taken, on the warrant, 
from any house or other place in which it is concealed, 
or from the possession of the person by whom it was used 
in the commission of the crime, or of any other person in 
whose possession it may be ; 

3. When it is in the possession of any person, with the 
intent to use it as the means of committing a public of- 
fense, or in the possession of another, to whom he may 
have delivered it for the purpose of concealing it, or pre- 
venting its being discovered ; in which case, it may be 
taken, on the wan^ant, from such pereon, or from a 
house or other place occupied by him, or under his con- 
trol, or from the possession of the person to whom he 
may have so delivered it. 

§ 793. It cannot be issued but upon probable cause^ 
supported by affidavit. — A search wan*ant cannot be 
issued, but upon probable cause, supported by affidavit^ 
naming or describing the person, and particularly de- 
scribing the property* and the place to be searched. 
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$ 794. Before iBsoing warrant, magistrate must esaia* 
ine, on oath, the complainant and his witnesses. — The 
magistrate must, befoi-e issuing the waiTant, examine, 
on oath, the complainant and any witnesses he may pi-o- 
duce, and take their depositions in writing, and cause 
them to be subscribed by the parties making them. 

$ 796. Depositions, what to contain. — The deposi- 
tions must set forth the facts tending to establish the 
^*ounds of the application, or probab& cause for believ- 
mg that they exist. 

$ 796. Magistrate, when to issne warrant. — If the 

magistrate be thei*eupon satisfied of the existence or the 
gi'ounds of the application, or that there is probable 
cause to believe their existence, he must issue a seai*ch 
warrant, signed by him with his name of office) to a 
peace officer in his county, commanding him forthwith 
to search the person or place named, for the property 
specified, and to bidng it before the miagistrate. 

} 797. Form of the warrant. — The warrant must be 
in substantially the following foim : 

" County of Albany, [or as the case may be.] 

" In the name of the people of the state of New York : 
To any sheiiff, constable, mai*shal or policeman in the 
county of Albany, [or as the case may be :] 

** Pi*oof, by affidavit, having been this day made 
before me, by [naming every person whose affidavit has 
been taken,] that [stating the particalar grounds of the 
application, according to section 792 ; or if the affidavits 
be not positive, " that there is probable cause for believ- 
ing that," — stating the ground of the application in the 
same manner;] 

** You are therefore commanded, in the day time, [op 
** at fiihy time of the day or night," as the case may be, 
according to section 801,] to make immediate search on 
theperaon qf CD., [or "in the building situated" — 
describing it or any other place to be searched with 
reasonable particularity, as the case may be,] for the 
following property : [describing it with reasonable par- 
ticularity;] and if you find the same or any part 



I 
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thereof^ to bring it forthwith before ine» at [stating the 
place.] 

*' Dated at the city of Albany, [or as the case may be] 
the day of , 18 . 

**E. F., 
Jnslice of the peace of the city 
[or town] of [or as the case may be.] 

See Johnson «. Comstock, 14 Hon, 238. 

( 798. By whom served^— A search warrant may, in 
all cases, be sei'ved by any of the officers mentioned in 
its direction, but by no other person, except in aid of the 
officer, on his requiring it, ho being present and acting 
in itsjexecution. 

{ 799. Officer may break open door or window, to 
execute warrant. — The officer may break open an outer 
or inner door or window of a building, or any part of 
the building, or anything therein, to execute the war- 
rant, if, after notice of his authority and purpose, he be 

refused admittance. 

Bell V. Clapp, 10 Johns., 263. 

§ 800. May break open door or window, to liberate 
liimMAif or person acting in his aid. — ^He . may bi*eak 
open any outer or inner door or window of a building, 
for the purpose of liberating a person, who, having 
entered to aid him in the execution of the warrant 
is detained therein, or when necessary for his own 
liberation. 

}' 801. When warrant may be served in the night 
time. — The magistrate must insert a direction in the 
warrant, that it be served in the day time, unless the 
affidaviter be positive that the property is on the person, 
or in the place to be searched; m which case, he may 
insert a direction that it be served at any time of the 
day or night. 

§ 802. When warrant must be ezeented and re- 

tamed. — A search warrant must be executed, and 
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returned to the magistrate by whom it was issued, if 
issued in the city and county of New York, within five 
days after its date, and if in any other county, within 
ten days. After the expiration of those times respec* 
tively, the waiTant, unless executed, is void. 



§ 803. Officer to give receipt for property taken* — 

When the officer takes property under the wai-rant, he 
must give a receipt for the property taken, (specifying 
it in detail,) to the person from whom it was taken by 
him, or in whose possession it was found, or, in the 
absence of any person, he must leave it in the place 
where he found the property. 

§ 804. Property when delivered to magistrate, hour 
disposed of. — When the property is delivered to the 
magistrate, he must, if it was stolen or embezzled, dis- 
pose of it as provided in sections 687 to 689, both inclu- 
sive. If it wei*e taken on a warrant issued on the 
grounds stated in the second and third subdivisions of 
section 792, he must I'etain it in his possession, subject 
to the order of the court to which he is requii*ed to 
return the proceedings before him, or of any other court 
in which the offense, in respect to which the property 
was taken, is tiiable. 

§ 806. Return of warrant, and delivery to magis- 
trate of inventory of property taken. — The officer must 
ibrthwith return the warrant to the magistrate, and 
deliver to him a written inventory of the prop^erty 
taken, made publicly, or in the presence of the person 
from whose possession it was taken and of the appli- 
cant for the wan*ant, if they be present, verified by the 
affidavit of the officer, and taken before the magistrate, 
to the following effect : " J, A. B., the officer by whom 
this warrant was executed, do swear that the above 
inventory contains a true and detailed account of all the 
property taken by me on the warrant." 



§ 806. Magistrate to deliver copy of inventory to 
the parties. — The magistrate must thereupon^ ii re- 
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quired, deliver a copy of the inventory to the persoa 
fi*om whose possession the prox)erty was taken, and to 
the applicant for the warrant. 



§ 807. If groimds for warrant controverted, magis- 
trate to take testimony. — If the grounds on which the 
warrant was issued be controverted, the magistrate 
must proceed to take testimony in relation thereto. 



§ 808. Testimony, how taken and authenticated. — 

The testimony given by each witness must be reduced 
to writing and authenticated in the manner prescribed in 
section 200: 



§ 809. Property, when to be retnxned. — If it appear 
that the property taken is not the same as that pi^e- 
scribed in the warrant, or that there is no probable cause 
for believing the existence of the grounds on which the 
warrant was issued, the magistrate must cause it to be 
restored to the person from whom it was taken. 



§ 810. Return to be made to cotirt of sessions or 
city court having Jurisdiction* — The magistrate must 
annex together the depositions, the seaixih warrant and 
return, and the inventory, and return them to the next 
court of sessions of the county, or city court, having 
power to inquire into the offense in i:e8pect to which the 
search waiTant was issued, by the intervention of a 
grand jury, at or before its opening on the first day. 

§ 811. Maliciously procuring search warrant, a mis* 
demeanor. — A person, who maliciously and without 
probable cause, procures a search warrant to be issued 
and executed, is guilty of a misdemeanor. 

$ 812. Peace officer, exceeding his authority.— A 

peace officer, who, in executing a seai^ch warrant, will- 
fully exceeds his authority, or exercises it with un- 
necessary severity, is guilty of a misdemeanor. 

14 
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§ 813. Person charged with felony supposed to have 
a dangerous weapon, etc. — When a pei'son charged 
with a felony is supposed by the magistrate before 
whom he is brought, to have upon his jierson a danger- 
ous weapon, or any thing which may be used as evidence 
of the commission of the offense, the magistrate may 
direct him to be searched in his presence, and the 
weapon or other thing to be retained, subject to his 
order or the order of the court in which the defendant 
may be tiied. 



TITLE III. 

m 

Of the Outlavyry of Persojis Convicted of Treason, 

Seo. 814. When application for outlawry may be made. 

815. On what proof to be made. 

816. Order that the defendant appear to receive judgmenti 

or be outlawed. 

817. Pnblication of order. 

818. Judgment on appearance of defendant, or on his not 

appearing 

819. Effect of the jndgrment. 

820. Filing judgment roll, and transcripts thereof. 

821. Judgment roll, of what to consist. 

822. Appeal may be at any time taken, by defendant, from 

judgment. 

823. Appeal, how taken, and proceedings thereon. 

824. Effect of reversal. 

825. Defendant may be arrested to receive judgment, not- 

withstanding outlawry. 

826. No other proceeding for outlawry in criminal cases 

allowed. 

§ 814 When application for outlawry may be made. 

— When, upon a bench warrant issued for the appre- 
hension of a person who has pleaded gfuilty, or a^^ainst 
whom h verdict has been rendered, upon an indictment 
for treason, it is duly i-etumed that the defendant can- 
not be found, the district attorney of the county may 
apply to the court in which the conviction was had, for 
judgment of outlawry. 

§ 815. On "what proof to be made. — The application 
must be founded upon the I'^turn of the bench wari'ant, and 
upon proof, by affidavit, that the defendant has escaped,^ * 
and on diligent search cannot be found within the 
county. 
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§ 816. Order that the defendant appear to re- 
ceive judgment, or be outlai^ed. — The court, upon 
being satistied that the defendant has escaped, and can- 
not, upon diligent searah, be found in the county, must 
make an order that he appeal' on the first day of the 
next term, to receive judgment upon the conviction or 
be outlawed. 

§ 817. Publication of Order. — The order must be 
immediately published, once a week for six successive 
weeks, in a newspaper published in the county, and in 
the state paper. The expense of the publication is a 
county chai'ge. 



§ 818. Judgment on appearance of defendant, or de- 
fiiult. — If the defendant appear, judgment must be ren- 
dered against him upon the conviction. If he do not 
appear, the court, upon proof of the due publication of 
the order, must render judgment that the defendant be 
outlawed, and that all his civil rights be forfeited. 



§ 819. Effect of the Judgment. — The defendant is 
thereupon deemed civilly dead, and forfeits to the people 
of this state during his life-time, and no longer, all free- 
hold estate in real property, of which he was seized in 
his own right, at the timQ of committing the treason, or 
at any time thereafter, and all his personal property 



§ 820. Filing Judgment roll, and transcripts thereof. — 

Upon a judgment of outlawry, the judgment ix)ll must 
be made up, and filed with the clerk of the county in 
which the conviction was had, and docketed with the 
same effect as in a civil action. A transci-ipt thereof 
may also be filed and docketed, with the like effect, in 
any other county. 



§ 821. Judgment roll, of what to consist. — The judg- 
ment roll consists of the several matters prescribed in 
section 485, except the fifth subdivision ; to which must 
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be annexed a certified copy of the order to appear for 
judgment, the affidavits pix>ving its publication, and a 
certified copy of the judgment of outlawry. 

§ 822. Appeal may be at any time taken, by defend- 
ant, from Judgment — An appeal may be taken by the 
defendant, at any time, from a judgment of outlawry. 



$ 823. Appeal, how taken and proceedings thereon. 

— The appeal may be taken in person or by counsel, in 
the same manner, and the proceedings thereon are the 
same, as upon an appeal from a judgment of conviction 
on an indictment. 



§ 824. Effect of rerenaL — If the judgment b^ re- 
versed, on appeal* the defendant is restored to his civil 
rights. 



$ 826. Defendant may be arrested to receive Judg- 
ment, notwithstanding outlawry. ^^ Notwithstanding 
judgment of outlawry against the defendant, he may he 
arrested at any time thereafter, to receive judgment 
upon the conviction. 



$ 826. No other proceeding for outlawry in ciimiBd 
cases, allowed. — No other proceeding for the outlawi*y 
of the defendant in a cnminal action, can be had than 
that provided in this title. 



TITLE IV. 

Cf Proceedings dgainst Fhtgitives from Justice^ 

CHAPTlsB I. Fugitives from another state or teiritory, Ibfeo 
this state, 
n. t^tgitives from this state, into another state or 
territory. 
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CHAPTER I. 

VDOiXiVJfiS FBOX AKOTHBB 8TATH OR TBBBITOBTy UTTO THOS 

8TATB. 

SsO. 827. To be deliyered np by the goTemor, on demand of the 
executive authority of the state or territory from 
which they have fled. 

828. Magititrate to iusue warrant. 

829. ProceeUiugs for arrest and commitment of the person 

charged. 

830. When, and for what time to be committed. 

881. His admission to bail. 

882. Magistrate to give notice to the district attorney, of 

the name of the person and the cause of his arrest. 

883. District attorney to give notice to executive authority 

of the state or territory, etc. 

834. Person arrested to be discharged, unless surrendered 

within the time limited. 

835. Magistrate to return his proceedings to the next court 

ot sessions. Proceedings thereon. 

$ 827. RequiaitionB from other states, etc.— A person 
charged iii any state or tenitoiy of the United States, 
with treason, felony, or other crime, who shall flee from 
justice and be found in this state, must on demand of the 
executive authority of the state or territory from which 
he fled, be deUvered up by the governor of this state, to 
be removed to the state or territory having jurisdiction 
of the crime. 



§ 828. Magistrate to issue warrant. — A ma^strate 
may issue a warrant for the apprehension of a person so 
charged, who shall flee from justice and be found within 
this state. 

$ 829. Proceedings for arrest and commitment of the 
person charged. — The proceedings for the arrest and 
commitment of the person charged are in all respects 
similar to those provided in this Code, for the arrest and 
commitment of a person charged with a public offense 
committed in this state ; except, that an exemplified copy 
of an indictment found, or other judicial proceeding had 
against him, in the state or territory in which he is 
charged to have committed the ofi'ense, may be received 
iU9 evidence before the magistrate. , 
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§ 830. When, and for what time to be committed. — 

If, from the examination, it appear that the person 
charged has committed the crime alleged, the magistrate, 
by waiTant reciting the accusation, must commit him to 
the proper custody in his county, for a time specified in 
the warrant, which the magistrate deems i-easonable, to 
enable the arrest of the fugitive under the warrant of 
the executive of this state, on the requisition of the ex- 
ecutive authority of the state or teiTitory in which he 
committed the offense, unless he give bail, as provided 
in the next section, or until he be legally di^hairged. 



§ 831. His admission to baiL — A judge of the su- 
preme court may admit the person arrested, to bail, by 
an undei'taking, with sufficient sureties and in such sum 
as he deems proper, for his appearance before him at 
a time specified in the undertaking, and for his suiTen- 
der to be ari*ested upon the warrant of the governor of 
this state. 



§ 832. Magistrate to notify the district attorney. — 

Immediately upon the ai*rest of the person charged, the 
magistrate must give notice to the district attorney of the 
county, of the name of the person and the cause of his 
arrest. 



§ 833. District attorney to give notice to executive 
authority of the state, etc — The district attorney must 
immediately thereafter give notice to the executive au- 
thority of the state or territory, or to the prosecuting 
attoiTiey, or presiding judge of the criminal court of the 
city or county therein, having jurisdiction of the offense, 
to the end that a demand may be made for the aiTest 
and surrender of the person charged. 



§ 834. Person arrested to be discharged, unless duly 
surrendered. — The person ari^ested must be discharged 
from custody or bail, unless before the expiration of the 
time designated in the warrant or undei'taking, he be 
arrested under the warrant of the governor of this state. 
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§ 835. Magistrate to return hia proceedings to the 
next court of sessioiis. Proceedings thereon. — The 

magistrate must return his proceedings to the next coui-t 
of sessions of the county, which must thereupon inquire 
into the cause of the aii'est and detention of the pei-son 
charged ; and if he be in custody, or the time for his ar- 
rest have not elapsed, it may dischar^ him fi'Oin deten- 
tion, or may order his undertaking of bail to be canceledt 
or continue his detention for a longer time, or I'e-admit ■ 
him to bail, to appear and suiTender himself within a 
time specified in the undertaking. 



CHAPTER n. 

FUGinyBS FBOM THIS STATB, INTO ANOTHBB STATB OB TEBBI- 

TOBY. 

Sec. 836. Acconnts of persons employed in procnring the sur- 
render of fugitives Arom this state, how puid. 
837. No public officer of this state, to receive compensar- 
tion for procuring demand or surrender of fugitive, 
etc. 



§ 836. Expenses of procuring the surrender of fugi- 
tives from this state, hoixr paid. — When the governor 
shall demand from the executive authority of a state or 
territory of the United States, the surrender to the au- 
thorities of this state, of a fugitive from justice, the ac- 
counts of the persons employed by him for that purpose 
must be paid out of the state ti^easury. 



§ 837. No public officer of this state, to receive com- 
pensation for procuring demand of fugitive, etc. — No 
compensation, fee, or reward of any kind, can be paid to, 
or received by a public officer of this state, for a service 
rendered or expense incurred, in pi*ocuring from the 
g-ovemor the demand mentioned in the last section, or the 
surrender of the furtive, or for conveying him to this 
state, or detaining him therein. 
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TITLE V. 

Of Proceedings respecting Bastards* 

Gha^ebI. Proceedings before magistrates, respecting bas- 
tards. 
II. Appeals ft'om the orders of magistrates, respecting 

bastards. 
III. Enforcement of the undertaking for the support of 
the bastai'd or its mother, or for appearance on 
appeal. 

CHAPTER I. 

PROCBBDINGS BBFORB MAGISTRATES, BBSFBCTIira BASTABOB. 

8bg. 838. Definition of a bastard. 

839. Who are liable for its support. 

840. When bastard, chargeable to the public, is bom or is 

likely to foe born, application to oe made to a justice 
of the peace or police justice. 
8il. ExaminiUiun by the magistrate, and warrant against 
the lather. 

842. Justice designated as a magistrate, and person pro- 

ceeded against as defendant. 

843. Warrant, when to be served in another county. 

844. Magistrate in another county, may take undertaking 

for support of bastard and mother, or for appear- 
ance of defendant at the sessions. 

845. On giving undertaking, defendant to be discl|arged. 
84(>. If undertaking not given, defendant to be taken be- 
fore magistrate who issued the warrant. 

847. Before what magistrate in the same county, defend- 

ant is to be taken, when the magistrate issuing the 
warrant is unable to act. 

848. The magistrate to associate with himself, another 

magistrate and they to examine the matter. 

849 . Adjournment of examination . Security ' from defend- 

ant. 

850. Determination . of the case, and order of the magis- 

trates. 

851. Defendant to pay the costs, and give undertaking for 

support of bastard and mother, or for appearance afc 
sessions. 
862 On giving undertaking, defiendant to be discharged ; 
otherwise, to be committed . 

863. Cr>mmitmentof dcfendanl,during examination. 

864. Pioceedings by magistrate, when security is given by 

defendant on arrest out of the county. 
866. Examination in such case, and order thereon. 

856. Magistrates may compel mother to disclose the father 

of the bastard. Proceedings, if she refuse. 

857. If mother possess property, two magistrates may 

make an order that she pay for the support of tod 
child. 
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Sbo. 868. If she do not comply, she must be committed, or dis- 
charged on undertaking. 

8G0. Magistrates may reduce amount directed to be paid 
by the father or mother. Court of seadons may re- 
duce or increase it. 

860. Proceedini^s against the father or tnother, abBconding 
ixoua, their place of resideuce. 

( 838. J>efimtioii of a bastard. — ^A bastard iB a child 
wbo is begotten and born, 

1. Out of lawful matrimoDjT ; 

2. While the husband of its mother was separate firom 
her, for a whole year previous to its bii*th ; or, 

3. During the separation of its mother from her hus- 
band* pursuant^to a judgment of a competent coui't. 

Feo. V. Overseers of Ontario, 1ft Barb., 386. 



$ 839. Who are liable for its support. — The father 
and mother of a bastard ai*e liable for its support. In 
case of their neglect or inability, it must be supported by 
the county, city or town in which it is bora, as provided 
by sx>ecial statutes. 

InfUncy no defense. Pco. v. Moores, 4 Benio, 618. See Pco. 
9. Overseers of Ontario, 15 Barb., 286. 

§ 840. Application to inquire into the fiaots. — If a 
woman be delivered of a bastard, or be pregnant of a 
child likely to be boni such, and which is chargeable to 
to a county, city or town^ a superintendent of the poor of 
the county, or an overseer of the poor or other officer of 
the alms-nouse of the town or city where the woman is, 
must apply to a justice of the peace or police justice in 
the county, to inquire into the facts of the case. 

Justice can only act in his county and on pA)per official appli- 
cation. Sprague v. Eccleston, 1 Liand., 71. See Wallsworth v. 
McCuIlough, 10 Johns., 93; Birdsall v. Edgerton,25 Wend.,619. 



§ 841. Examination by the magistrate and warrant 
against the father. — The magistrate must, by the exami- 
nation of the woman on oath, and any other testimony 
which may be offered, ascertain the father of the bastard, 
and must issue his waiTant, directed to a peace officer oif 
the county, conmaanding him, without delay, to appre- 
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bend the father and bring him before the justice, for the 
puipose of having an adjudication as to the filiation of 
the bastaixL 

§ 842. Justice designated as a magistrate^ and person 
proceeded against as defendant. — An officer issuing a 
warrant or making an examination, as pi'ovided in this 
chapter, is designated as a magistrate, and the person 
against whom the wan^ant is issued, as the defendant. 



§ 843. Warrant, when to be served in another connty. 

— If the defendant i*eside in another county than that in 
which the warrant issued, the magisti^ate must, by an 
indoi*sement thereon, direct the sum in which the defend- 
ant shall give security, and the officer must deliver the 
wan*ant to a justice of the peace or police justice in the 
city or town in which the defendant resides or \a found. 
The magistrate to whom it is presented, on proof, imder 
oath, of the signatui'e of .the ma^trate whp issued the 
warrant, must then indorse a direction thereon, that it be 
served in the county in which he resides, and the defend- 
ant may be ari'ested in that dbunty accordingly. Upon 
this proof, the magistrate indorsing the warrant is 
exempted from liability to a civil or criminal action* 
though it af tei*ward appear that the warrant was illegaJly 
or improperly issued. 

§ 844. Magistrate in another comity, may take 
undertaking. — When the defendant is arrested in 
another county, he must be taken before the magistrate 
who indorsed the warrant, or before another magistrate 
of the same city or county, who may take frem the 
defendant an undertaking, with sufficient sureties, to 
the effect : 

1. That he will indemnify the county, and town or city, 
where the bastard was or is likely to be bom, and eveiy 
other county, town or city, against any expense for the 
support of the bastard, or of its mother during her 
confinement and recovery, and to pay the costs of ari-est- 
ing the defendant, and of any order of filiation that may 
be made, or that the sureties will pay the sum indorsed 
on the waiTant ; or 
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2. That the defendant will appear and answer the 
charge at the next coui't of sessions of the county where 
the waiTant was issued, and obey its oitier thereon. 

Attorney cannot be surety. Rule 6 Sap. Ct. See Peo. v. TU« 
ton, 13 Wend., 6»7. 



§ 845. On giving undertaking, defendant to be dis- 
charged. — When either of the undei'takings mentioned 
in the last section is given, the magistrate must discharge 
the defendant, and must indoi'se a cei*tificiite of the dis- 
charge upon the warrant. He must also deliver the 
warrant, with the undertaking, to the officer, who must 
return it to the magistrate granting the warrant, by 
whom the same proceedings must be had, as if he had 
taken the uudei*taking. 



§ 846. If undertaking not given.— If the defendant 
do not give security, as provided in section 844, the offi- 
cer must take him before the magistrate who issued the 
warrant. 



§ 847. *V7hen magistrate issuing warrant is unable 
to act. — If, however, the magistrate who issued the 
warrant be absent or unable to act, the defendant must 
be taken before the nearest or most accessible magistrate 
in the same county. The officer must, at the same time, 
deliver to the magfistrate, the warrant with his return 
indorsed and subscribed by him. 



§ 848. Magistrate to associate with himself, another 
magistrate.— The magistrate before whom the defendant 
is brought, as provided in the last two sections, must 
immediately, associate with himself, another justice of the 
peace or police justice in the same county or city ; and 
the two magistrates thus associated, must inquire into 
the charge, and must examine on oath, the woman who 
is the mother of or pregnant with the bastard in the 
presence of the defendant, in respect to the charge, and 
hear any testimony which may be offered in relation 
thereto. 
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§ 849. Adjournment of examination. Sctcmity 
from defendant. — The ma^strates may, on the applica- 
tion of the defendant, for good cause, adjourn the exami- 
nation, not exceeding thirty days, upon the defendant 
giving an undertaking, with two sufficient sureties, to the 
effect that he will appear before the magistrates at the 
time appointed^ or that the sureties will pay the sum 
mentioned therein, which must be fixed by the magis- 
trates, and which must be a full indemnity for the 
expense of supporting the bastard and its mother, a^ 
provided in section 851. 

Departing without leave, after appearance, forfeits bond. 
Pecv. Jayne, !Kr Barb., BA. 

§ 850. Determination of the case, and order of the 
magistrates. — Upon the hearing, the magistrates tnusi 
determine who is the father oi the bastard, and must 
proceed as follows : 

1. If they determine that the defendant is not the 
father of the bastard, he must be forthwith discharged ; 

2. If they determine that he is the father, they must 
make an oi-der of filiation, specifying therein the sum to 
be paid weekly or otherwise, by the defendant for the 
support of the bastai-d ; and if the mother be indigent, 
the sum to be paid by the defendant for her support, 
during her confinement and recoveiy ; 

3. They must cei'tify the reasonable costs of arresting^ 
the defendant, and of the order of filiation ; 

4. They must reduce their proceedings to writing, and 
subscribe them. 

Sab . 1 . Adjudication in favor of defendant is a bar. Thayer 
V. Overseers, etc.. 5 Hill, 443. See Peo. ex rel. Dumont v. Tomp- 
kins, G. Scss., 19 Wend., 154. Sub. 3. See Dunham v. Monell, 
H. &D.,377. 

§ 851. Defendant to pay the costs, and give under- 
taLdng for support, or for appearance at sessions. — If 

the defendant be adjudged to be the father, he must 
immediately pay the amount certified for the costs of the 
arrest and of the order of filiation, and enter into an 
undertaking, with sufficient sureties approved by the 
magistrates, to the effect, 

1. That he will pay weekly or otherwise, as may have 
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been ordfered, the sum directed fbr the support iif the 
child, and of the mother during her confinement and 
recovery, or which may be ordei'ed by the court of ses- 
sions of the county; and that he will indemnify the 
county, and town or city, where the bastai*d was or may 
be bom (as the case may be), and every other county, 
town or city, which may have been or may be put to 
expense for the support of the bastard, or of its mother 
during her confinement and recovery, against those 
expenses, or that the sureties will do so, not exceedini^ 
the sum mentioned in the undei*taking, and wiiich must 
be fixed by the magistrates ; or, 

2. That he will appear at the next court of sessions 
of the county, to answer the chai*ge and obey its order 
thereon, or that thb sureties will pay a sum equal to a 
fuU indemnity for supporting the bastard and its mother, 
as provided in the first subdivision of section 844. 

Snb.l. See Peo. v. Meigfaan, 1 Hill, 298. Sub. 2. Peo. if. 
Greene, 6 Hill, 647 ; Peo. v. Tilton, 15 Wend., 297. Bond m both 
conditions void. Hoagland t;. Hudson, 8 How. Pr., 843. See Peo. 
V. MitcheU, 4 Sand., 466. 

§ 862. On giving undertaking, defendant to be dis- 
charged; otherwise, to be committed. — Upon a com- 
pliance with the provisions of the last section, the mag- 
istrates must discharge the defendant ; but otherwise, 
they or either of them must, by waiTant, commit him to 
the county jail, or in the city of New York, to the city 
prison of that city, until he be discharged by the court 
of sessions of the county, or deliver an undertaking, as 
prescribed by the last section. 

Costs mnst be paid in addition to giving undertaking. Peo. 
V. StoweU, 2 Den., 127. 

$ 853. Commitment of defendant, during examin- 
ation. — During the examination, and until the defendant 
is discharged by the magistrates, he must remam in 
custody of the officer who arrested him, unless an 
undertaking have been gfiven for his appearance, as 
provided in sections 844 and 851 ; and when committed 
to prison, he must be actually confined therein. 

} 854. Proceedings when security ik giiren by defen- 
dant on azrest out of the county. — When security taken 
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out of the county, for the appearance of the defendant 
at the court of sessions, as provided in section 844, is 
returned to the magistrate who .issued the wai'rant, 
he must associate with himself another magistrate of 
the same county, and the magistrates thus associated 
must pi'oceed as provided in sections 848 to 850, both 
inclusive. 

{ 856. Szamination in sach case, and order there- 
on. — The examination may be had, and the order of 
filiation made, in the absence of the defendant, unless, 
before the order is made, he require of the magistrate 
issuing the warrant, that the examination be had in his 
pi*esence, in which case the examination must be had, 
as if the defendant had oiiginally appeared. 

$ 856. Maglgtrates may compel mother to disclose 
the father of the bastard. Proceedings, if she refuse. — 

In making an examination authoiized by- this chapter, 
the magistrate issuing the waiTant, or the magistrates 
making the examination, may compel the mother of a 
bastai'd, chargeable to a county, city 'or town, or a woman 
pregnant of a child likely to be bom such, to disclose the 
name of the father of the bastard ; or if she refuse to 
do so, may, by a waiTant setting forth the cause thei-eof, 
at the expiration of one month fix)m her delivery, if 
sufficiently recovered, commit her to the county jail, or 
in the city of New York, to the citv prison of that city, 
until she disclose the name of the father. 

Mother of bastard who is married, is ineompetent to prove 
husband's non-access. Pco. v. Overseers, 15 Barb., 286. Cannot 
forcibly examine mother to establish pregnancy. Peo. v. McCoy. 
46 How. Fr., 216. 

§ 867. If mother possess property, she may be orw 
dered to support the child. — If the mother of a bastai'd, 
chargeable or likely to become chargeable, as provided 
in section 840, be possessed of property in her own right, 
any two magistrates of the county or city where she is, 
on the application of any of the officers mentioned in 
that section, must examine into the matter, and may 
make an order charging the mother with the payment of 
money weekly, or otherwise^ for the support of the bas- 
tard. 
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§ 868. If she do not comply, she miut be commit- 
ted, or discharged on undertaking. — If, after service of 
the order upon the mother, she do not comply thei^ewith, 
she must be committed to the county jaU, or in the city 
of New York, to the city piison of that city, until she 
comply, or enter into an undertaking, with sufhcient 
sureties approved by the magistrates, to the effect that 
she MvUl appear at the next court of sessions of the 
county, to answer the mattei-s stated in the oixier, and 
obey its order thereon, or that the sureties will pay the 
sum mentioned in the imdertaking, and which must be 
fixed by the magistrates. 



$ 869. IMEaglfltratefl may reduce amount directed to 
be paid by the father or mother. Court of sessions 
may reduce or increase it. — The magistrates, who may 
have made an order against the father or mother of a 
bastai*d, as provided in sections 850 and 857, may, fi-om 
time to time, for good cause, reduce the amount therein 
directed to be paid, and upon the application of any of 
the officers mentioned in section 840, the court of ses- 
sions of the county, upon ten days* notice to those offi- 
cers, or to the father and mother of the bastard, may 
reduce or increase the amount so directed to be paid. 

$ 860. Proceedings against absconding father or 
mother. — If the father or mother of a bastard, or of a 
child likely to be bora such, abscond fix)m their place of 
residence, leaving the bastai*d chargeable or likely to 
become chargeable to the public, a superintendent of 
the j)Oor of the county, or an overseer of the poor or 
other officer of the alms-house of the town or city whero 
the bastard was born, or is likely to be born, may apply 
to any two magistrates of the city or county where any 
property, real or personal, of the father or mother may 
be, for authority to take the same. Upon due proof of 
the facts on oath, to the satisfaction of the magistrates* 
they must issue their warrant, and proceed thereon, in 
the manner provided in title VIII, of this part, in rela- 
tion to persons absconding and leaving their children 
chargeable to the public. 
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CHAPTER H 

APPBAL8 FBOK THB OBDBRS OF BtA£^IBTSATBSy BSSPBCmSQ 

BASTABDS. 

Sbc. 861. Who mav appeal, and in what cases. 
862. Appeal, now taken. 

8ti3. Papers to be transmitted by magistrates, to court of 
sessions 

864. Court to hear the case. Evidence on hearing. 

865. Court may affirm, vacate or modiiy the order, or ad- 

journ the hearing till the bastard be born 

866. Ifwom&u. be not pregnant, or be mai-ried before her 

delivery, or the child be not born alive, demandant 
to be discharged. 

867. Order of the court, on affirmance. 

868. Commitment of defendant, if he fiiil to give nnder- 

taking. 

869. Undertaking for appearance on appeal, when for* 

felted. 

870. When mother bound to appear at the sessions, court 

to proceed as upon an appeal. 

871. When the court may make an order against the 

mother, lor the support of the bastard 

872. Proceedings against the mother, on affirmance et 

modification of the order of the magistrates. 

873. 874. Costs on appeal, when awarded and how paid. 
876. When order oi filiation vacated, except on the merits. 

court may make a new order of nliation, or bina 
the defendant to appear. 

876. If order of filiation be vacated, except on the merits, 

magistrates may proceed anew. 

877. Court to inquire into circumstances of fhther or 

mother, committed for not giving undertaking to 
support the bastard. 

878. Father or mother unable to support the bastard, may 

be discharged. 

879. Kotice, before discharge, and examination of the 

matter. 

880. Party cannot be discharged, but by the court. 

§ 861. Who may appeal, and in what caiies.— A 

person deeming himself aggrieved by the order of two 
magistrates, made pursuant to the last chapter, may 
appeal therefrom to the next court of sessions of the 
county; except that a person who has executed an 
undertaking to obey an owier of filiation, and indemnify 
the public, as provided in section 851, cannot appetd 
from any other part of the order mentioned in sectioa 
850, than that which fixes the weekly or other allowance 
to be paid. 
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§ 862. Aiypealf how taken. — When the father or 
mother of the bastard has entered into an undertaking 
for appearance at the next court of sessions of the county, 
as provided in sections 851 and 858, it is an appeal from 
the order of filiation or maintenance ; and no other notice 
thereof is necessary. In any other case, the appeal is 
taken, by a written notice of at least ten days before the 
court, to the magistrates who made the order, and to the 
party afifected thereby, or to the officer at whose instance 
it was obtained. 



§ 863. Papers to be transmitted by magistrates, 
to court of sessions. — The magistrates receiving an 
undertaking for appearance at the court of sessions, 
must transmit it to the court, before its opening, with a 
certified copy of the order appealed from. 



§ 864. Ooort to hear the case. Evidence on hear- 
ing. — The court must immediately, or at any other time 
it may appoint, proceed to hear the allegations and 
proofs of the parties ; and the party in whose favor the 
order was made, must suppoi-t it by evidence. If the 
mother of the bastard be dead or insane, her testimony 
on the examination before the magistrates is receivable 
m evidence. 

^towell V. Overseers, etc., 6 Denio, 598; Boy v. Targee, 7 
Wend., 358. 



§ 865. Court may affirm, vacate or modify the order 
or adjouxn the hearing till the bastard be bom. — The 

court may affirm or vacate an order of filiation or main* 
tenance, or may reduce or increase the sum ordered to 
be paid for the support of the bastard or its mother ; 
and, disregarding defects in form in the order, must 
amend it according to the fact. If, when the appeal is 
heard, the bastai-d be not bom, the court may adjourn 
the hearing, until it be bom, and in that case, must take 
an undertaking from the party appealing, for his 
appearance, in such sum and with such sureties as the 
court may deem sufficient. 

Attorney cannot be surety. Bole 6, Sup. Ct. 
. 15 
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(866. In what cases defendant to be diacharned. 

— If the woman alleged to be pregnant^be not so, or be 
married before her delivery, or the child be not bom 
alive, the defendant must be discharged from custody, 
or from the obligation of his undertaking, either by the 
court or nmg^strates, upon that fact being made to 
appear. 

$ 867. Order of the court, on affirmance. — I^ 

upon the hearing of the appeal, the court of sessions 
affirm an order of filiation or maintenance, it must 
require the defendant to enter into an undertaking, with 
sufficient sureties, approved by the court, to the effect 
that he wiU pay, weekly or otherwise, according to the 
order as made by the magistrate* or modified by the 
court, the sum directed for the support of the bastardy 
and of the mother during her confinement and recovery j 
and that he will indemnify the county, and town or city 
where the bastard was or may be bom (as the case may 
be), and eveiy other county, town or city, which may 
have been put to expense for the support of the child, or 
of its mother during her confinement- and recovery, 
against those expenses, or that the sureties wiU do so, 
not exceeding the siim mentioned in the undertaking-, 
and which must be fixed by the court. 

§ 868. Commitment of defendant, if he fail to 
give undertaking. — If, on judgment of affirmance, the 
defendant do not enter into an undertaking, as provided 
in the last section, he must be committed to the county 
jaU, or in the city of New York, to the city prison of 
that city, until he do so, or be discharged by the court. 

5 869. Undertaking for appearance on appeal, 
"ovhen forfeited. — The undertaking for the appearance 
of the defendant, at the court of sessions, upon an appeal, 
is foi-feited, by his neglect to appear, or to give the 
undertaking mentioned in the last two sections, unless 
he be discharged by the court. 

Departing without leave after api)earance forfeits bond* 
Peo. V. Jayne, 27 Barb., 68. 

*So in the origixial. 
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§ 870. "When mother bound to mppeax at tli« 
■essiona, court to proceed as upoii an appeal.^ 

When the mother of a bastai-d is bouud to appear at the 
court of sessions, or is conunitted as provided in secticm 
853, the court must proceed in I'espect to the master, in 
the same manner as upon an appeaL 



§ 871. When the court may make an order againat 
the mother, for the support of the bastard. — It the 

court be satisfied that the mother has p]*operty in her 
own right, 8ufS.cient to enable her to 8uppoi*t the bas- 
tard or contribute to its supx)ort, it must confii'm the 
order mentioned in section 857, or may vary the sum 
ordered to be paid weekly or otherwise ; or if not, it 
must discharge her from custody or from the obligation 
of her underUking. 



$ 872. Proceedings against the mother, on affirmance 

or modification ot such order. — If the court afiii*m or 
modify the order, as provided in the last section, it must 
require the defendant to enter into an undertaking, with 
sufficient sureties approved by the court, to the eifect 
that she will pay, weekly or otherwise, according to the 
order, as made by the magistrates or modified by the 
court, the sum directed for the support of the bastard, 
or that the sureties will do so, not exceeding the sum 
mentioned in the undertaking, and which must be fixed 
by the court. If the undertaking be not given she must 
be committed in the manner provided in section 868. 



& 873. Costs on appeal, 'wrhen awarded and how 
paid. — The court must award costs to the party in 
whose favor an ajipeal is determined. "When awarded 
actiinst comity superintendents or overseera of the poor 
of a town, not liable for the support of its own poor, 
they must be paid by the county treasurer, on delivering 
to him a certified copy of the order and of the taxed 
costs, and must be charged by him to the town in the 
same county, liable to support the bastainl, or if there 
be none, to the county. In the city of New York, when 
costs are awarded upon an appeal, to the peraon charged 
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as the father or mother of the bastard, they mnst, upon 
the production of similar vouchei's, be paid by the comp- 
troller of that city, and charged to the appropriation 
made to the commissioners of charities and correctiona 
thereof. 



$ 874. Id. — In other cases, the payment of the costs 
may be enforced by the court, as in a civil action. If 
the party against whom they ai'e awarded, reside out of 
the jurisdiction of the court, an action may be brought 
on the order, by the party entitled to the costs, in which 
the production of a certified copy of the order and of the 
taxed costs, is conclusive evidence. 



§ 875. Wlien court may make a new order of fili- 
ation, or bind the defendant to appear. — If the 

court vacate an order of filiation, for any other cause 
than upon the merits, it must proceed, and may make an 
original order of filiation, in the manner prescribed in 
the second subdivision of section 850, or bind the person 
charged, in an undertaking, in a sum and with sui^eties 
approved by the court, to ap{>ear at the next court of 
sessions. 



§ 876. If order of filiation be vacated, except on 
the merits, ma^trates may proceed anew. — If the 

order be vacated for any other cause than on the merits, 
and the person charged be bound as provided in the last 
section, the same proceedings may be had by the mag- 
istrate, for the apprehension of the defendant, and for 
making an order of filiation, and for the commitment of 
the defendant for not giving an undertaking, as are au- 
thorized in the first instance. And the same proceed- 
ings must be subsequently had, in all respects. 



§ 877. Court to inquire into dromnstanoes of lather 
or mother, committed for not giving undertaking. 

"When a person is committed to prison, charged as the 
father of a bastard, or of a child likely to be bom a 
bastard, and when the mother of a bastard is so coin- 



229 INABILITY TO SUPPORT. }§ 878-881. 

mitted, for not giving' an nndertakinfi^ to support the 
bastai*d, or to indemnify the public, the court must in- 
quire, fi*om time to time, into the cii'cumstances and 
ability of the father or mother, to support the bastaixl 
and to procui*e security therefor. 

§ 878. Father or mother unable to support the bas- 
tard, may be discharged. — If the court be at any time 
satisfied that the father or mother is wholly unable to 
support the bastard, or to contribute to its support, or to 
procure security therefor, it may, in its discretion, order 
the father or mother to be discharged from imprisonment. 

§ 879. Notice before disoharge. — Before granting 
the oitler, the court must be satisfied that reasonable 
notice has been given to the overseers of the poor, or to 
the county superintendents, or chief officers of the alms- 
house, at whose instance the party was committed, of the 
intention to apply for a discharge, and must hear the 
allegations and proofs of the superintendents, overseers 
or officers, and may examine the party applying on oath 
respecting the subject of the application. 

§ 880. Party cannot be discharged, but by the court. 

— A person committed, as pi*ovided in section 877, can- 
not be discharged from imprisonment, except by the 
court of sessidns of the county. 

CHAPTER III. 

BNFORCBMBNT OP THB UNDBBTAEING FOR THB SUPPORT OP 
THB BASTARD OR ITS MOTHBR, OR FOR APPBARANCB ON 
APPBAL. 

Sbo. 881. Coart to order prosecution of undertaking, when for- 
feited. By wnnm prosecuted. 

882. In whose name undertaking to be prosecuted. 

883. Evidence in the action, ana measure of damages. 

884. For a subsequent breach of the undertaking, new ac- 

tion may be brought. 

885. Costs, how recovered, when awarded against the 

plaintiff. 

886. Action may be maintained on the order of the magis- 

trates or court. 

§ 881. Court to order prosecution of undertaking, 
when forfeited. By vrhom prosecuted. — If an under^ 
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taking for the appearance at the court of fiessions, of a 
pei'son charged as the father or mother of a baatiml, be 
forfeited, the court may order it to be prosecuted ; and 
the Bum mentioned therein may be recovered, and when 
collected, must, except in the city of New York, be paid 
to the county treasurer, and by him credited to the town 
in the same county, liable to the support of the bastard, 
or if there be none, to the county. In the city of New 
York, the court must order the undertaking to be prose- 
cuted by the commissioners of charities and corrections, 
and when collected, it must be paid into the city treasury. 
In every other county, it must be proeecuted by the dis* 
trict attorney. 



§ 882. In whose name undertaking to be pxoae- 
cuted. — When an undertaking to obey an order, in rela- 
tion to the support of a bastard, or of a child likely to be 
bom a bastaiHl, or of its mother, is forfeited, it may be 
prosecuted in the name of the county superintendents 
of the county, or the overseers of the poor of the town, 
which was liable for the support of the bastard, or which 
may have incurred any expense in the support of the 
bastard, or of its mother, during her confinement and 
recovery ; or in the city of New York, in the name of the 
corporation of that city. 

Order of filiation conclnsive, unless appealed fh>m. Walls- 
worth V. Mead, 9 Johns., 867; Peo. v. Beiyea, lb., 195; Bock- 
feller V, Donnelly, 8 Cow., 623. 



§ 883. Evidence in the action, and measure of 
damages. — In the action mentioned in the last section, 
it is not necessary to prove the actual payment of mcHiey 
bv a county superintendent, overseer of the poor, officer 
of an alms-house, or other person ; but the negflect to 
pay a sum ordered to be paid by competent authority, 
for the support of the bastard, or of its mother, is a 
breach of the undei-taking*, and the measure of the dam- 
ages ifl the sum ordei*ed to be paid, and which was 
withheld at the time of the commencement of the action* 
with intei-est thei'eon. 

Peo. V. Corbett, 8 Wend., 620 : Rockfeller v. Donnelly, 8 Cow., 
©23. Money may be recovered back if mother not prejnuuit. 
Bheel v. Hicks, 26 N. Y., 289. «"~». 
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§ 884. 'When new action may be brought. — For a 

bi*each of the undei'taking, aftei* the i*ecovery of damages 
or the commencement of an action, another action may, 
in the same manner, be bi-ought. The money collected 
upon the imdertaking must be paid, and credited, in the 
manner provided in section 881. 



5 885. CoetB, hovr recovered, 'vrhen ainrarded 

against the plafntlff — If, in the action, costs be 
awarded against the plaintiffs, they may be recovered, 
as follows : 

1. If against the corporation of the city of New York, 
in the same manner as in any other action ; 

2. If against county superintendents or overseers of 
the poor, they must, upon the delivery of a transcript of 
the judgment, be paid by the county treasui*er, and by 
bim charged to the town in the same county, liable for 
the support of the bastard, or if there » be none, to the 
county. 

Taxable costs are to be allowed. Ontario Co. v. Moore, 12 
Wend., 273. 

§ 886. Action may be maintained on the order. — An 

action may be maintained by the parties authorized by 
section 882, upon an order made by two magistrates, or 
by a court of sessions, for the payment of a sum weekly 
or otherwise, for the support of the bastard or its 
mother, notwithstanding an undertaking may have 
been given to comply with the oi*der ; and in case of 
the death of the person against whom the order was 
made, an action may be maintained thereon against 
bis executors or administrators. But when an under- 
taking is given to appear at the next court of sessions, 
no action can be brought on the order until it is affirmed 
by the courts 
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TITLE VI. 

Of ProceediiygB respecting Vagrants. 

Sbo. 887. Who are vagrants. 

888. Proceedings before magistrate. 

889. Child, how kept. 

890. Peace officers, when repaired by any person, to carrj 

vagrant before a magistrate for examination. 

891. Vagrant, whpn to be convicted. Form of certificate 

of conviction. 

892. Certificate to constitute record of conviction, and to 

be filed. Commitment of vagrant. 

893. Children begging, how disposed of. 

894. Peace officers to arrest and pursue a person disguised, 

and take him before a magistrate. 

895. Private citizen may do so, without warrant. 

896. Peace officer may require aid. Duty of persons re- 

quired to aid him. 

897. Neglect or refusal to aid peace officer, without lawftil 

cause, a misdemeanor. Punishment. 

898. Magistrate may depute an elector of the county to 

make arrest of person disguised. If his name be 
not known, fictitious name may be used. 

§ 887. Who are vagranta — The following x>erson8 
are vagrants : 

1. A peraon who, not having vimble means to main tain 
himself, lives without employment ; 

2. A pei'son who, being an habitual drunkard, aban- 
dons, neglects, or refuses to aid in the support of his 
family ; 

3. A person who has contracted an infections or other 
disease, in the practice of dmnkenness or debauchery, 
requiring chantable aid to restoi*e him to health ; 

4. A common prostitute, who has no lawful employ- 
mont, whereby to maintain herself ; 

5. A pereon wandering abroad and begging, or who 
goes about from door to door, or places himself in the 
8ti*eets, highways, passages, or other public places, to 
beg or receive alms ; 

6. A pei'son wandering abroad and lodging in taverns, 
graceries, ale-houses, watch or station-houses, out-houses, 
market places, sheds, stables, bams or uninhabited 
buildings, or in the open air, and not giving a good 
account of himself; 

7. A person, who, having his fSa^ce painted, discolored. 
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covered or concealed, or being" otherwise disguised, in a 
manner calculated to prevent his being identified, ap- 
pears in a road or public highway, or in a field, lot, wood 
or inclosui*e. 

8. Any child between the age of five and fourteeiu 
having sufficient bodily health and mental capacity to 
attend the public schools, found wandering in the streets 
or lanes of any city or incorporated vilLage, a truant, 
without any lawful occupation. 

Sub. 4. Matter of Forbes, 19 How. Pr., 457. 

$ 888. Proceedings before magistrate. — ^When com- 
plaint is made to any magistrate by any citizen or peace 
officer against any vagrant under subdivision 8 of the 
last section, such magistrate must cause a peac« officer 
to bring such child befora him for examination, and 
shall also cause the parent, guardian or master of such 
child, if the child has any, to be summoned to attend 
such examination. 

If, thei'eon, the complaint shall be satisfactorily estab- 
lished, the ma^strate must require the parent, guardian 
or master to enter into an engagement in wi*iting to 
the coiporate authorities of the city or village, that he 
will restrain such child from so wandering about, will 
keep him in his own premises or in some lawful occu- 
pation, and will cause him to be sent to some school, at 
teast four months in each year, until he become fourteen 
years old. 

The magistrate may, in his discretion, require security 
for the faithful pei*foi*mance of such engagement. 

If the child has no parent, guardian or master, or none 
can be found, or if the parent, guardian or master refuse 
or neglect, within a reasonable time, to enter into such 
engagement, and to give such security if required, the 
magistrate shall by warrant commit the child to such 
place as shall be provided for his reception. If no such 
place for his reception has been provided, he shall com- 
mit him to the alms-house of the county. 



§ 889. Child how kept. — ^Every child received pursu- 
ant to the last section, shall be kept until discharged by 
the overseers of the poor or the commissioners of the 
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alms-bouse of the city or village, and may be bound oat 
as an apprentice by them, or either of them« with the 
consent of any niagistrate, or any of the aldeiinen of the 
city, or any trustee of an incorporated village where he 
may be, in the same manner, for the same periods and 
fiubject to the same provisions in all re^)ects as directed 
in respect to i)ai'ent8 whose children have become charge- 
able on any town. 



§ 890. Peace officers, "when to arreat. — A peace offi- 
cer must, when required by any pereon, take a vagrant 
before a Justice of the peace or police justice of the same 
city, village or town, or before the mayor, recoi"der, or 
city judgfe, or judge of the general sessions of the same 
city» for the purpose of examination. 

See Peo. ex rel. Eingsley v. Pratt, 22 Han, 800. 



$ 891 Vagrant, 'when to be convioted. Form af 
certifioate of conviction. — If the magistrate be satis- 
fied, from the confession of the pei*son so brought before 
him, or by competent testimony, that he is a vagi*ant, he 
must convict him, and must make and sign, with his 
name of office, a certificate in substantially the fcdlowing 
form: 

" I certify that A. B., having been brought before me, 
charged with being a vagrant, I have duly examined the 
charge, and that \\\M>n his own confession in my presence, 
[or 'upon the testimony of C. D.,' etc., naming the wit- 
nesses], by which it appears that he is a person [pursu- 
ing the description contained in the subdivision of section 
887, which is appropriate to the case], I have adjnged 
that he is a vagrant. 
<< Dated at the town [or city] of , the day of 

,18 . 

«E. F., 
"Justice of the peace of the town 
of ," [or as the case may be.] 
What is a confession. Brown v. Peo. , 4 Barb. , 164. 



§892. Certificate to be filed. Commitment of 
vagranta — The magistrate must immediately cause the 
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certificate, which constitutes the record of convicticm, to 
be filed in the office of the clerk of the coimty, and must 
by a warrant, signed by him with his name of office, 
x^mmit the vagrant, if not a notorious offender, and a 
proper object for such relief, to the county poor-house if 
there be one, or to the alms-house or poor-house of the 
city, village or town, for not exceeding six months, at 
hard labor, or if the vagrant be an improper person to 
be so committed, he must be committed for a Hke terni, 
to the county jail, or in the city of New York, to the city 
prison or penitentiary of that city. 



J 893. Children begging, how dtsposed of. — If a 

child be found begging for alms, or soliciting charity 
from door to door, or in a street, highway, or public place 
in a city, village or town, a justice of the peace or police 
justice, on complaint and proof thereof, must commit the 
child to the county poor-house or other place pi-ovided 
for the support of the poor, to be kept, employed and in- 
structed in useful labor, until discharged by the county 
Buperintendents of the poor, or in the city or New York, 
by the commissioners of charities and corrections, or 
bound out as an apprentice by them, as prescribed by 
special statutes. 



$ 894. Peaoe officers to arrest and pursue a person 
disguised. — It is the duty of every peace officer of the 
county, city, village or town, where a person described 
in the seventh subdivision of section 887, is to arrest and 
take him before a magistrate mentioned in section 888, to 
be proceeded against as a vagrant. 



§ 895. Private citizen may do so without warrant. 

— A private citizen of the county may also, without war- 
rant, exercise the powers conferred upon a peace officer 
by the last section. 



$ 896. Peace officer may require aid. — In the execu- 
tion of the duties imposed by section 894, the peace offi- 
cer may command the aid of aa many male inhabitants 



1 
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of his county, city, village or town, as he may think 
proper ; and a citizen so commanded, may provide him- 
peU or be provided, with such means and weapons as the 
officer giving the conunand may designate. 



$ 897. Neglect to aid peace officer a misdemeanor. 
Punishment. — A person conmianded to aid the officer, 
as prescribed in the last section, and who without law- 
ful cause refuses or neglects to do so, is guilty of a 
misdemeanor, and is punishable by a fine not exceeding 
two hundred and fifty dollai'S, or by imprisonment not 
exceeding one year, or both. 



$ 898. Magistrate may depute an elector of the 
coimty to make arrest. If his name be not known, 
fictitious name may be used. — A magistrate to whom 
complaint is made against a person charged as a 
vagrant, as described in the seventh subdivision of 
section 887, may, by a warrant, signed by him with his 
name of office, depute an elector of the county to aiTest 
and bring the vagrant before him, to answer the com- 
plaint ; and if the name of the person complained of be 
not known, he may be described in the warrant and in 
all subsequent proceedings thereon, by a fictitious name. 



TITLE VII. 

Of Proceedings Hespecting Disorderly Persomx. 

Sbc. 899. Who are disorderly peraons. 

900. On complaint, warrant to bo issued. 
9ul. On coniessioii or proof tliat he id a disorderly person, 
security to be required. 

902. If security gi ven, defendant to be discharged. If not, 

to be convicted. Form of certificate. 

903. Certificate, to constitute record of conviction, and to 

be filed. Commitment thereon. 

904. Undertaking, when forfeited. 

905. How prosecuted, and proceeds how applied. 

906. When new security may be requiretf or defendant 

committed after reoovery on nndertaJdug. 
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Sbo* 907. DeJ^flant committed for not giving security, how 

diecharzed. 
90B. Keeper ot prison, to retnm list of disorderly persons 

commitled to court of sessions. 
909. Examination of ttie case by tlie court. 
9X0. Court may discliarge, or autliorizc tlie binding out of 

disorderly person. 

911. Court may also commit him to prison. Nature and 

duration of imprisonment 

912. Order to procure materials and implements, and to 

compel him to work. 

913. £xpen8o of materials or implements, how paid for, 

and proceeds of labor, how disposed of. 

$ 899. "Who are disorderly peraomu— The follow- 
ing are disorderly pei*sons ; 

1. Persons who actually abandon their wives or 
children, without adequate support, or leave them in 
danger of becoming a burden upon the public, or who 
neglect to provide for them according to their means ; 

2. Persons who threaten to run away, and leave their 
wives or children a burden upon the public ; 

3. Persons pi*etending to tell fortunes, or where lost 
or stolen goods may be found ; 

4. Keepers of bawdy houses or houses for the resort 
of prostitutes, drunkards, tipplers, gamesters, habitual 
criminals, or other disorderly persons ; 

5. Persons who have no visible pi*ofession or calling, 
by which to maintain themselves, but who do so, for the 
most part, by gaming ; 

6. Jugglers, common showmen and moxmtebanks, who 
exhibit or perform for profit puppet shows, wire or rope 
dancers, or other idle shows, acts or feats ; 

7. Persons who keep, in a public highway or place, an 
apparatus or device for the purpose of gaming, or who 
go about exhibiting tricks or gaming, therewith ; 

8. Persons who play, in a public highway or place, 
with cards, dice or any other appai'atus or device for 
gaming; 

9. Habitual criminals within the provisions of this 
Code. 

§ 900. On complaint, warrant to be issued. — Upon 
complaint on oath, to a justice of the peace or police 
justice of a city, village or town, or to the^ mayor, 
recorder, city judge or judge of the general sessions of a 
dty, against a person, as being disorderly, the magis- 
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irate most issue a warrant, mgned by hizn, with his name 
of office, requiring a peace officer to ari^st the defendant^ 
and bring him befoi'e the magistrate for examination. 

§ 901. On confession or proof that he is a disorderly 
person, secniit j to be raqnired^ — If the magistrate be 
satisfied, fi'om the confession of the defendant, or by 
competent testimony, that he is a disorderly person, he 
may require that the pei-son charged give security, 'by a 
wiitten undertaking, with one or more sareties approved 
by the magistrate, to the following^ effect : 

1. If he be a pei-son described in the first or second 
subdivision of section 899, that he will support his wife 
and children, and will indemnify the county, city, village 
or town, against their becoming, within one year, charge- 
able upon the public ; 

2. In all other cases, that he will be of good behavior 
for the space of one year ; 

Or that the sureties will pay the sum mentioned in the 
undertaking, and which must be fixed by the magis- 
trate. 

Not entitled to Jary trial. Baffy v. Feo., 1 Hill, 855, icL ; 6 id., 
75. See Bennac v. Peo., 4 Barb., mi ; 23 Wend., 48. 

( 90Z If seoority given, defendant to be dis- 
charged. If not, to be convicted. Form of certifi* 
Gate. — If the undertaking be given, the defendant 
must be discharged. But if not, the magistrate must 
convict him as a disorderly person, and must make and 
sign with his name of office, a certificate in substantially 
the following form : 

" I certify, that A. B., having been brought before me 
charged with being a disoi-derly person, I have duly ex- 
amined the chai'ge, and that upon his own confession in 
my pi'esence, [or 'upon the testimony of C. D.,' etc, 
naming the witnesses], by which it appears that he is a 
[pursuing the description contained in the subdi\'ision of 
section 899, which is appropriate to the case], I have 
adjudged that he is a disoi'derly person. 

** Dated at the tovm [or * city *] of , the 

day of , 18 . 

"E. P., 
Justice of the peace of the town 
of /* [or aa the caae may be]. 
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§ 903. Certifioate^ td oonstitate record of convic- 
tion, and to be filed. Commitment thereon. — The 

magistrate must immediately cause the certificate, which 
constitutes the i*ecord of conviction^ to be filed in the 
office oi the clerk of the county, and must, by a warrant 
signed by him, with his name of office, commit the de- 
fendant to the county jail, or in the city of New York, to 
the city prison or peniteaitiarv of that city, for not ex- 
ceeding six months at hard lal>or, or until he give the 
eecmicy prescribed in section 9(U. 



§ 904. Undertaking; when forfeited. — The under- 
taking mentioned in section 901 is forfeited, by the com- 
mission of any of the acts which constitute the pei*son by 
whom it was given a disorderly person, and in the case 
of a person deeciibed in the seventh and eighth subdi- 
visions of section 899, by his playing or betting, at one 
time or sitting, for money or property exceeding the 
value of two dollars and fifty cents. 

$ 905. 13Lovr proseonted, and proceeds how ap- 
plied. — When an undertaking is forfeited, it may be 
pi*osecuted in the name of the county superintendents of 
the poor, or the overseers of the poor of the town, or in 
the city of New York, in the name of the corporation of 
that city, and the sum collected in the action must be 
paid intc the county or city treasury, as the case may 
be, for the benefit of the poor. 

It is no defense to the action that there has been no expense 
incurred. Peo. v. Petit, 8 Hun, 416. 

( 906. "When new eecmity may be required, or 
defendant committed. — Upon a recoveiy on the undei^. 
taking, the court in which it is had may require from the 
defendant new security, in the manner provided in sec- 
tion 901, or if he fail to give it, may commit him in the 
manner provided in section 903. 

§ 907. Defendant how dlaoharfi^— A person com- 
mitted as a disorderly person, on failure to give security, 
may be disoharged by any two justices of the peace or 
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police justices, in the. county, upon giving' security, as 
originally requu^ed, pursuant to section 901. 

{ 908. Keeper of prison, to return list of disorderly 
persons. — The keeper of every prison to which <iisor- 
derly persons ni&y be committed, must retuiii to the 
couA of sessions of the county, on the first day of each 
term, a list of the pei'sons so cwnmitted and then in his 
custody, with the natui*e of the offense of each, the name 
of the magistrate by whom he was committed, and. the 
term of his imprisonment. 

§ 909. Examination of the case by the coort. — The 

court of sessions must thereupon inquire into the circum- 
stances of each case, and hear any proof that may be 
offered, and must examine the I'ecord of conviction, 
which is evidence of the facts contained in it, until dis- 
proved. 

§ 910. Court may diacharge^ or authorize the 
binding oat of disorderly person. — ^The court may 
discharge a x>ei'Son so committed fi*om imprisonment 
either absolutely or upon his giving security as provided 
in section 901, or if he be a minor, may authorize the 
county superintendents of the poor, or the overseers of 
the poor of the town, or in the city of New York, commis- 
sioners of charities and corrections, to bind him out in 
some lawful calling as a servant, apprentice, mariner op 
otherwise, until he be of age ; or if he be of age, to 
contract for his service with any person, as a laborer, 
servant, apprentice, mariner or otherwise, for not exceed- 
ing one year. The binding out or contract, pursuant to 
this section, has the same effect as the indenture of an 
apprentice, with his own consent and that of his parents, 
and subjects the person bound out or contracted, to the 
same control of his master and of the court of sessions 
of the county, as if he were bound as an apprentice. 

{ 911. Court may also oonixnit him to priaoii. 
Nature and duration of imprisonment. — The court 
may aJso, in its discretion, order a person convicted as a 
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disorderly person, to be kept in the county jail, or, in 
the city of New York, in the city piison or penitentiary of 
that city, for a term not exceeding six months at hard 
labc»*. 

$ 912. Order to procure materials and implementB, 
and to compel him to work. — If thei'e be no means 
provided in the piison, for employing the offender at 
hard labor, the couH may direct the Keeper to fuimish 
him such employment as it may specify, and for that 
pui*pose, to purchase mateiials and implements, not 
exceeding a presciibed value, and to compel the offender 
to perform the work allotted to him. The expenses 
incurred in carrying the order into effect, must be paid 
to the keeper by the county treasurer, upon the deliveiy 
to him of the order of the court, and an account under 
the oath of the keeper, of the mateiials and implements 
furnished. 

§ 913. Zbq»en», how paid for. — ^The keeper must sell 
the produce of the labor of the offender, and must account 
for the cost of the matenals or implements purchai<ed, 
and for one-half of the surplus, to the board of supervi- 
sors, and pay it into the county treasury, and pay the 
other half of the surplus to the person by whom it waa 
earned on his discharge from imprisonment. He must 
also account to the court, when required, for the materials 
or implements pm*chased, and for the disposition of 
the proceeds of the labor of the offender. 



TITLE VIIL 

Of Proceedings Itespecting the /Support of Poor Persons, 

Sec. 914. Who may be compelled to support poor relatives. 

915. Order to compel a person to support a poor relative, 

by whom an ) how applied for, to court of sessions. 

916. Court to hear the case, and make order of support. 

917. Support, when to be apportioned among diflSBrent 

reiatiyes. 

918. Order, to preecribe time during which support is to 

continue, or may be indefinite. When and how 
order may he varied. 

16 
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Sec. 919. Costs, by whom to be paid, and how enforced. 

920. Action on the order, on failure to comply therewith. 

921. Pai-ents leaving their children chargeable to the 

public, how proceeded against. 

922. Seizure of their, property. Transfer thereof, whon 

void. 

923. Warrant and seizure, when confirmed or discharged. 

Direction of the court thereon. 

924. Warrant, in what cases to be discharged. 

925. Sale of the property seized, and application of its 

proceeds. 

926. Powers of superintendents of poor. 



L914. Who may be compelled to rapport poor 
tives. — ^The father, mother and children, of sufficient 
ability, of a poor person who is insane, blind, old, lame, 
impotent or decrepid, so as to be unable by work to 
maintain himself, must at their own charge, relieve and 
maintain him in a manner to be approved by the over- 
seers of the town where he is, or in the city of New Tork, 
by the commissioners of charities and corrections. 

A grand-child itf liable to support grand-parents. Ex parte 
Hunt, 6 Cow.i 284. Husband not bound to maintain wife's 
bastard children born before marriage. Minden v. Cox, 7 Cow., 
280. Who are paupers. Norton v, Rhodes, 18 Barb., 100. 



§ 916. Order to compel a person to support a poor 
reiatiTe. How applied for. — If a relative of a poor 
person fail to relieve and maintain him, as provided in 
the last section, the overseera of the poor of the town 
where he is, or in the city of New York, the commis- 
sioners of charities and corrections may ap]ily to the 
court of nrirrVmir rf the county where the relative dwells, 
for an order to compel such relief, upon at least ten 
days* written notice, sei*ved personally, or by leaving it 
at the last place of residence of the person to whom it 
is directed, in case of his absence, with a person of suit- 
able age and discretion. 

Necessity of a nrevious oi'der, before applying to court, OtMBTS. 
Anon.,d N. Y. Leg. Obs., 354. 

§ 916. Court to hear the oaae^ and make order of 
support. — At the time appointed in the notice, the court 
must proceed summarily to hear the allegations and 
proofs of the parties, and must order such of the rela- 
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tives of the poor person, menticHied in secfson 914, as 
were served with the notice and are of enfficient ability, 
to relieve and maintain him, specifying^ in the order the 
Bum to be paid weekly for his suppoH, and requiring^ it 
to be paid by the father, or if thei'e be none, or if he be 
not of sufficient ability, then by the childreh, or if there 
be none, or if they be not of sufficient ability, then by 
the mother. 



§ 917. Support, when to be apportloiied. — If it 

appear that any such relative is unable wholly to main- 
t^n the poor person, but is able to contribute towaixl his 
support, the court may direct two or more relatives, of 
different degrees, to maintain him, prescribing the pro- 
portion which each must contribute for that purpose; 
and if it appear that the relatives are not of sufficient 
ability wholly to maintain him, but are able to contnbute 
something, the court must direct the sum, in proportion 
to their ability, which they shall pay weekly for that 

purpose. 

See Stone v. Burgess, 2 Lans., 439 ; 47 N. Y., 621. 



§ 918. Order may or may not prescribe time during 
'which support is to continue. When 'and how it may 
be varied. — The order may specify the time during 
which the relatives must maintain the poor person, cr 
during which any of the sums directed by the court are 
to be paid, or it may be indefinite, or until the further 
order of the court. The court may from time to time 
vary the order, as circumstances may require, on the 
application either of any relative affected by it, or of an 
officer on whose application the order was made, upon 
ten days' written notice. 



§ 919. Costs, by whom to be paid, and how en- 
forced. — The cost^ and expenses of the application must 
be ascertained by the court, and paid by the relatives 
against whpm the order is made; and the payment 
t£ereof, and obedience to the order of maintenance, and 
^to any order for the payment of money, may be enforced 
by attachment. 



$§920-922. ACTION FOR NON-SUPPORT. 944 



§ 920 Action on the order on fyiure to comply 
therewith. — If a relative, i*equire<i by an order of the 
coui-t, to relieve or maintain a poor pei-son, neglect to 
do so in the manner approved by the officers mentioned 
in section 914, and neglect to pay to them weekly the 
sum prescribed by the court, the officers may maintain 
an action against the relative, and recover therein the 
sum prescribed by the court, for every week the order 
has been disobeyed, to the time of the recoveiy, with 
costs, for the use of the poor. In the city of New York, 
the action must be in the name of the coi'poration of that 
city. 

What is a breach of the order. Converse v. McArthur, 17 
Barb., 410. 

§ 921. Parents leaving their children chargeable 
to the public, how proceeded against. — When the 
father, or the mother being a widow or Hving separate 
from her husband, absconds fi'om the children, or a 
husband from his wife, leaving any of them chargeable 
or likely to become chargeable upon the public, the^iffi- 
cers mentioned in section 914 may apply to any two 
justices of the peace or police justices in the county in 
which any real or personal property of the father, mother 
or husband is situated, for a warrant to seize the same. 
Upon due proof of the facts, the magistrate must issue 
his warrant, authorizing the officers so applying to take 
and seize the property of the person so absconding. 

Downing v, Bugar, 21 Wend., 178. 

§ 922. Seizure of their property. Truisfer there- 
of, ifvhen void. — The officers so applying may seize and 
take the property, wherever it may be found in the same 
county; and are vested with all the right and title 
thereto, which the person absconding then had. The 
sale or transfer of any personal property, left in the 
coimty from which he absconded, made after the issuing 
of the warrant, whether in payment of an antecedent 
debt or for a new consideration, is absolutely void. The 
officers must immediately make an inventory of the 
proi)erty seized by them, and return it, together with 
their proceedings, to the next court of seasionB of the 
coimty where they reside, there to be filed. 
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} 923. T77arrant and selaure* when oonfinnad or 

discharged, etc. — The court, upon inquiring into the 
circumstances of the case, may confirm or discharge the 
warrant and seizure ; and if it be confirmed, must, from 
time to time, direct what part of the pei*sonal pi*operty 
must be sold, and how much of the proceeds of the sale^ 
and of the rents and profits of the real property, if any, 
are to be applied toward the maintenance of the child ran 
or wife of the peraon absconding. 

Court to inquire into the merits. Peo. v. Overseers, etc., 23 
Barb., 236. 

§ 924. "Warrant, in "what oases to be discharged. 

— If the party against whom the wan*ant issued, return 
and suppoi-t the wife or children so abandoned, or give 
security satisfactory to any two justices of the peace, or 
police justices in the city, village or town, to the over- 
seers of the poor of the town, or m the city of New York, 
to the commissionei*s of charities and corrections, that 
the wife or children so abandoned shall not be charge- 
able to the town or county, then the waiTant must be 
discharged by an order of the ma^strates, and the prop- 
erty taken by virtue thereof restored to the party. 



§ 925. Sale of the propertjr seized, and applica- 
tion of its proceeds. — ^The officers must sell at public 
auction the property ordered to be sold, and receive the 
rents and profits of the real property of the person 
absconding, and in those cities, villages or towns which are 
required to support their own poor, the officers charged 
therewith must apply the same to the support of the 
wife OP children so abandoned ; and for that purpose 
must draw on the county treasurer, op in the city of 
New York, upon the comptroller, for the proceeds as 
directed by special statutes. ■ They must also account to 
the court of sessions of the county, for all money so 
received by them, and for the application thereof, from 
time to lime, and may be compelled by that court to 
render that account at any time. 

{ 926. Po'virers of superintendents of poor.^In 
tboee counties where aU the poor are a charge upon the 
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county, the stii>erintendent8 of the poor are vested with 
the same powera, as ai-e given by this title to the over- 
seers of the i>oor of a town, in respect to compelling 
relatives to maintain poor persons, and in respect to the 
seizure of the property of a parent absconding' and 
abandoning" his family ; and are entitled to the same 
remedies in their names, and must perform the duties 
required by this title, of overseers, and are subject to 
the same obligations and control. 



TITLE IX. 

Cf ^roceedinffs respecting Masters^ Apprentices and JSer- 

fxmts. 

Sec, 927* Complaint against api>rentice or servant, for absent- 
ing himselt, or refusing to starve, or for a misde- 
meanor or ill behavior. 

928. Warrant, when complaint is made in the absencQ.of 

the defendant. 

929. Warrant, by M'hom and how executed. 

930. Hearing the complaint, and committing or di^scharg* 

ing the d^endant. 

981. Complaint against the master, for cruelty, misosage 
or violation of dut^. 

932. Hearing the complamt and dismissing it or discharg- 
ing the apprentice or servant. 

983. Preceding sections, not applicable to appreuiioe with 
whom money is received or agi'eed for. 

934. Complaint against master in such case, and direction 

thereon. 

935. If complaint not compromised, the master to be tadd 

to appear at sessions. 

936. Proceeaings thereon and order of the court. 

937. Complaint by master against clerk or apprentice, 

where money is paid or agreed for. Clerk or ap- 
prentice, when held to appear at sessions. 

938. Pn>ceedings thereon, and order of the court. 

939. 910. Indenture or contract of service, how assigned 

on death of master. 

§ 927. Complaint against apprentice or servant.— 

If an apprentice or servant, lawfully bound to service 
as prescnbed by special statutes, willfully absent him- 
self therefrom, without the leave of his master, or 
refuse to serve according* to his duty, or be guilty of 
any misdemeanor or ill behavior, his master may make 
complaint of the facts under oath, before a Justice of 
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the peace or police justice in the county, or before the 
mayor, recorder or city judge of the city where he 
resides. 



§ 928. 'Warrant, ^^hen oomplaiBt is made in the 
absence of the defendant. — If the complaint be made 
in the absence of the defendant, and the facts be proved 
to the satisfaction of the magistrate, he must issue a 
warrant, signed by him, with his name of office, to a 
peace officer of the county or city, commanding him to 
arrest the defendant and bring him before the magis- 
trate forthwith, or at a specihed time and place, to 
answer the complaint. 



§ 929. Warrant, by whom and how ezecuted.-^The 

peace officer must accordingly execute the warrant, by 
arresting the defendant and taking him befoi*e the 
magistrate. 



930. Hearing and decision. — The magistrate must 
immediately. Ok* at a time to which he may, for good 
cause, adjourn the matter, proceed to hear the alle- 
gations and proofs of the parties, and if the complaint 
appear to be well founded, must commit the defendant 
to the county jail, or in the city of New York, to the city 
pi-ison of that city, for not exceeding one month, at hard 
labor, where he must be confined in a room with no other 
person ; or may, by a certificate, signed by him with his 
name of office, discharge the defendant from the service 
of his master, and the master from all obligations to the 
defendant. 



{ 931. Complaints against the master. — If a mas- 
ter be guilty of cruelty, misusage, refusal of necessary 
provisions or clothing, or any other violation of duty 
toward his apprentice or servant, as prescribed by 
BX)ecial statutes, or by the indenture or contract of 
service, the apprentice or servant may make complaint 
on oath, to any of the magistrates mentioned in section 
927, who must summon the defendant before him, at a 
specified time and place. 
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} 932. Id.; Hoaxing and decjaiop. — The magistrate 
must immediately or at a time to which he may^ for good 
cause, adjourn the matter, proceed to hear the allega^ 
tions and pi'oofs of the pai'ties, and if the complaint be 
well founded, must, by a certificate under his handeiy 
with his name of office, discharge the apprentice or 
servant fi-om the service of his master; or if not, he 
must, by a similar certificate, dismisH the complaint. 



$ 933. Preceding aeotions "virhfia not appUcaMe^— 

The preceding sections of this title do not extend to an 
apprentice, whose master has received, or is entitled to 
receive, a sum of money with him, as a compensation for 
his instruction. 



§ 934. Complaint against master in snch 

"Where money is paid or agreed to be paid, on binding 
out a clerk or apprentice, he may make the complaint 
mentioned in section 931, and the magistrate to whom it 
is made must examine it, as provided in section 932, and 
on such examination, may make such oixier and dii^ectiou 
between the parties, as the justice of the case may 
require. 

§ 935. If complaint not compromised, the master 
be held for sessions. — If^ in the case mentioned in the last 
section, the complaint cannot be compromised, the 
magisti^ate must take a written under'^aking from the 
master, for his appearance at the next court of sessions 
of the county, in a sum, and with sureties, approved by 
him. 

} 936. Proceedings thereon, and order of the cotirt. 

— Upon hearing the pai'ties, the court may, by an oi-der 
entered upon the minutes, direct that the clerk or 
apprentice be discharged from service, and that the 
money paid or agreed for in binding him out, be 
refunded, if paid, to the person who advanced it, or hia 
personal representatives, or if not paid, that it be dis- 
charged, and that any security given therefor be 
delivei'ed up or cancelled. 
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§ 937. Oomplaint by master against clerk or ap- 
prentice, where money is paid or agreed for. Olerk 
or apprentice when held to appear at sessions. — The 

master of a clerk or apprentice, where money is paid or 
agreed for on binding him out, may make the complaint 
mentioned in section 927, and the magistrate to whom it is 
made must proceed thereupon, as provided in sections 
928 to 930, both inclusive, and may discharge the com- 
plaint, or if in his opinion it be well founded, may take a 
written undertaking, in a sum and with sureties to be 
approved by him, for the appearance of the clerk or 
ax)prentice at the next court of sessions of the county. 



5 938. Proceedings thereon, and order of the court. 

— ^iJpon healing the parties, the court may proceed as 
provided in section 936, and may punish the clerk op 
apprentice, by fine or imprisonment or both, as for a 
misdemeanor. 



§ 939. Indenture or contraot of service, how assign- 
ed on death of niaBter.-7*-Upon the death of a master to 
whom a, person has been bound to sei'vice, as clerk, 
apprentice or servant, by the county superintendents of 
the poor, or by the overseers of the poor, or in the city of 
I^ew York, by the commis8ionei*s of chanties and cor- 
rections, the personal representatives of the master may, 
with the written consent of the clerk, apprentice or 
servant, acknowledged before a justice of the peace or 
police justice, assign the indenture or contract of serv- 
ice to another, who thereby becomes vested with aU the 
rights of the master. 



f 940. Id. — If, in the case mentioned in the last section, 
the written consent of the clerk, apprentice or Fei'vaut 
be refused, the assignment may be made with the same 
efiect, under an order of the cuui-t of sessions of the 
county, upon fourteen, days' notice of the application 
therefor, to the apprentice, or to his parent or guardian^ 
if there be any in the county. 



»■ 
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TITLE X. 

Of CrimAncLl Statistics. 

Sbo. 941. District attorney to fUmiflh Btatement. i 

942. Daty of clerk. t 

943. Same. I 

944. Same. 

945. SheriiTs report. 

946. Same. 

947. Form of report. 

948. Consequ'^nce of neglect. 
919. Duty of secretary of state. 

^ 941. District attorney to furniBh statement.— 

'Within ten days after the adjournment of any ciiminal 
court of record in this state, the district attorney of tho 
county in which the court shall be held, must fui*nish to 
the clerk of the court such a description of the offense 
committed by every person convicted of crime, abridged 
fi*om the indictment, as would be sufficient to maintain 
the averments I'elatlng' to such offense, or necessary to 
be made in an indictment for a second offense. 



^ 942. Duty of clerk. — Within twenty days after the 
adjournment of any criminal court of recom, the clerk 
thereof must transmit to the office of the secretary of 
state such statement furnished by the district attorney* 
of all convictions had at such court. 



§ 943. Id. — Within twenty days after the adjoum« 
ment of any criminal coui^t of record, the clerk thereof 
must also transmit to the office of the secretary of state 
a duly certified statement of the number of indictments 
tried at such court, specifying* the number for each sepa- 
rate offense, the number on which convictions were had, 
and on which defendants were acquitted, and of indict- 
ments against peraons who were convicted on confession, 
and against pei'sons who were discharged without tiiaL 

§ 944. Id. — On or before the fifth day of every month, 
the clerk of each county must transmit to the secretary 
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of state copies of all certificates of convictions made by 
any court of special sespions, and required by law to be 
filed with such clerk, and which have been filed in the 
ofiice of the comity clerk during* the previous month. 



§ 946. Sheriffs report. — A report must be made by 
the sheriff of every county in which there is a city, on 
the first day of every month to the secretary of state, of 
the number of persons convicted in city courts, coui*ts of 
special sessions, and police courts during the preceding 
month. Such reports must specify the crimes, the whole 
number convicted, the sex, age, nativity, and whether 
married or single; the degree of education, religious 
instiniction, whether parents. living or dead« temperate 
or intemperate, and whether before oonvicted or not of 
any crime. 



} 946. Id. — "Within twenty days after the adjourn" 
ment of any criminal court of record, the sheriff of the 
county in which such court shall be held, must report to 
the secretary of state* the name, occupation, age, sex, 
and native country of every pei-son convicted at such 
court of any offense, and the degree of instruction which 
each person so convicted has received, and also such 
other items of information in relation to such convicts and 
their (Senses, a& the secretary of state shall require* 



J 947. Form of report. — ^The report required by this 
iitle must be made in the form prescribed by the secre- 
tary of state. 



§ 948. Conseqnenoe of neglect. — For every neglect 
of magistrate, clerk, or sheriff to comply with the require- 
ments of this title, he forfeits the sum of fifty dollara, to 
be recovered in a civil action, in the name of the people 
of this state. 



$ 949. Duty of secretary of state. — The secretary of 
state must cause this tiUe to be published^ with forms 
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and instructions for the execution of the daties liierein 
prescribed, and to be disti*ibated among the officers 
therein mentioned ; the expense of which must be paid 
by the treasui*er, on the waiTant of the comptroller. He 
must also annually report to the legislature, the results 
of the information obtiuned in pursuance of this title. 



TITLE XL 

Jliiscelkmeoua ProrisUma, respecting Special Proceedings 

of a CHminal Nature. 

SBO. 9no. Parties to a special proceeding, bow designated. 

S>51. Provisiona respecting entitling affidavits, applicable. 
052. Courts and magistrates to issue subpcanas, uul punish 
disobedience of witnesses. 

§ 950. PartieB to a special proceeding ho^r dssig- 
Bi^ed. — ^The party prosecuting a special proceeding of a 
criminal nature, is designated in this Code, as the com- 
plainant, and the adverse party as the defendants 

§ 951. Provisiona respecting entitling; .afBdavita^ 
applicable — The provisions of this Code, m respect to 
entitling affidavits m a criminal action, are applicable to 
sx)ecial proceedings of a criminal nature. 



$ 962. Courts and magistrates to issae sobpoaiiML 
and punish disobedience of witnesses. — All courts and 
magistrates having before them special proceedings of a 
criminal natui^, may issue subpoenas for witnesses, and 
punish their disobedience in the same manner as in crim- 
mal actions. 
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GENERAX PROVISIONS AND DEFINI- 
TIONS APPLICABLE TO THIS CODE. 

8bo. 963. Abatement of nnlBance. 

954. No part of this Code retroactive, nnlest expressly so 

declared. 
965. Present tense inclndes fhtore, etc. 
906. Definition of *' writing." 
957. Definition of "oath." 
968. Definition of" signatnre." 
959. Definition of" magistrate." 
96a Definition of " peace oflicer." 

961. Definition of '* court of sessions " 

962. To what actions and proceedings this Code applies. 

963. When Code to take effect. 

$ 963. Abatement of nuisanoe. — Where a person is 
convicted of keeping' or maintaining' a public nuisance, 
and sentenced to punishment, the court may in its judg- 
ment, in addition to or in place of other punishment, di- 
rect that the nuisance be abated, and issue an oixler to 
the sheriff of the proper county to execute the judgment 
as therein directea. 

See Syracuse, etc., Co. v. Peo., 66 Barb., 25. 

{ 964. No part of this Code retzoaotiire, mile«i ex- 
pressly so declared. — No pai-t of this Code is I'^troactiyey 
unless expressly so declaimed. 

} 966. Present tense inclndes futnre, etc.— Unless 
when otherwise provided, words used in this Code in the 
present tense, include the future as well sa the present. 
Words used in the masculine gender comprehend as well 
the feminine and neuter. The singular number includes 
the plural, and the plural the singxQar. And the word 
** person" includes a corporation, as well as a natural 
person. 



§ 966. Definition of *^ waiting."— The term 'Smting^ 
includes printing. 

{ 967. Definition of <'oath."— The term "oath** in- 
cludes an affirmation. 



L 
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§ 958. Definition of " signatnre." — The term ''sig- 
natiu*e " includes a mark, when the person cannot write ; 
his* name being* written near it, and the mark "being 
witnessed by a person who writes his own name as a 
witness, except to an affidavit or deposition, or a paper 
executed before a judicial officer; in whk;h case the 
attestation of the officer is sufficient. 

5 959. Definition of " magistrata" — Unless when 
otherwise provided, the term ** magistrate " signifies any 
one of the magistrates mentioned in section 147. 

$ 960. Definition of "peace officer." — Unless 
when otherwise provided, the teiin "peace officer" sig- 
niiies any one of the officers mentioned in section 154. 

§961. Definition of ' oonrt of sessions." — The 

term "court of sessions'* includes "the court of greneral 
sessions in the city and county of New Tork," wherever 
such inclusion does not conflict with other provisions of 
this Code. 

§ 962. To -what actions and proceedings this Code 
applies. — This Code applies to criminal actions, and to 
all other pwceedings in ci*iminal cases which ai*e hei-ein 
provided for, from the time when it takes effect ; but all 
such actions and proceedings, theretofore commenced, 
must be conducted in the same manner as if this Code 
had not been passed ; except that if in any local statute 
confined, by its terms, to a town or village or to a county 
or city other than the city and county of New York, any 
proceeding is prescribed, in addition to those prescribed 
by this Code and not inconsistent with it, the same shall 
remain unaffected by it. 

§ 963. When Code to take efiiect.— This Code shall 
take effect on the first day of September, 1881. When 
construed in connection witll other statutes, it must be 
deemed to have been enacted on the fourth day of Janu- 
ary, eighteen hundred and eighty-one, so' that any stat- 
ute enacted after that day is to have the same effect as 
if it had been .enacted after this Code. 



INDEX. 



A. 

ABATEMENT. SbgtioN. 
of naisance on conyiction •■ 953 

ABAKDONINQ. 

famUy 890 

(See DisoaDKRLT Pkbsons.) 

ABSCONDING PARENT— (-Sec Pabzht.) 

ABSENCE. 

from state of defendant, limitation 143 

of defendant, vrhon trial may proceed in 297 

of defendant, ground ft>r new trial for felony 465 

ACCEPTATION. 

usual, of words to be taken 282 

ACCIDENT. 

when jury discharged by reason of, new trial may be 
bad 430 

ACCOMODATIONS. 

for court of general sessions 66 

for juries, how provided 423 

expense of, acoonty charge 423 

ACCOMPLICE. 

cannot be conditionally examined 220 

testimony of must be corroborated 899 

conviction on testimony of. 399 

what corroboration required. 899 

ACCOUNTING. 

by keeper of prison .913 

by overseers of poor, eto 925 

ACCOUNTS. 

of coroner, how audited 788 

of persons employed by governor, on return of fugitives * 

-from justice 836 

ACCUS ATION— (5e6 Information) 146 
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ACCUSEp. SBcnoir. 
not to be sabjected to unnecessary restraint lO 

{See DEFENDANT.) 

ACQUITTAL. 

n.) eeooad prosecution after 9 

in another state or county, a bar 139-140 

former, a bar when 340-341 

defendant entitled to, on reasonable doubt 44T 

verdict of, cannot be reconsidered 447 

general verdict of. 449 

judgfiuent and proceedings thereon 452 

on ground of insanity 4>M 

{See Former Conviction or Acquittal.) 

ACT, OVERT. 

evidence of, in cases of treason— (<$ee Treason.) 

ACTION. 

local jurisdiction of. 133-140 

criminal, time for commencing 141-144 

to enforce forfeiture of bail.. 585 

ACTUAL BIAS. 

challenge for, can betaken, when 378 

ADDITIONAL JURORS— (.Ste Jury.) 

ADDITIONAL PROOF. 

required to cunvict on confession 395 

ADJOURNMENT— (See Courts.) 

ADMINISTRATION OF CRIMINAL JUSTICE— {5tee CRIM- 
INAL Action.) 

ADMITTANCE. 

to building, etc., if refused, officer may break 175-178 

ADVERSE PARTY. 

in civil action, may be challenged as juror ...... sub. 3, 877 

ADVICE. 

grand jury may ask, of court 262 

or d istrict attorney 262 

court may advise jury to acquit 410 

jury not bound by 410 

AFFIDAVITS. 

on motion for new trial sub. 7, 465 

of justification by sureties on bail 573 

for conditional examination 6*i8 

on application for commission 639 

of agent on return of commission 652 

entitling of, not necessary 683 

defectively entitled valid. 683 

for allowance of appeal from special sessions 751 

entitling of, in special proceedings 951 

AFFINITY. 

ground fior challenge of juror J77 
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AFFIRMANCE. Section. 

withoat ar^ment on axypeal 539 

on de&nlt may be Isken 639 

AFFIBMATION. 

included in term ** oath/'. .. • 967 

AGGRAVATING CIRCUMSTANCES. 

inquiry into before sentence i83 

AGREEMENT OF JURY. 

discharge of Jury before, when 4S8 

AID. 

officer may require, whea 160 

ALBANY CITY. 

impeachments to be tried at 17 

crimes committed in, Jurisdiction of special sessions .... 68 

Special Sessions in 68-73 

bench warrant in 88 

recorder or county Judge to hold 69-70 

associate Justice 69-70 

officers, number of, etc 71 

elerk of, is county clerk 72 

when and where held 73 

(See Courts of Special Sessions.) 
recorder may order out militia HI 

Ai-BANY COUNTY. 

judge may hold special sessions 69-70 

sheriff, to designate officers for special sessions 71 

clerk, clerk of special sessions 72 

AUENAGE. 

ground of challenge to grand Juror • 239 

ALLOWANCE. 

of challenges— (iS'ee Challenges.) 

ALLOWANCE OF APPEAL. 

from special sessions ,«. 751, 762 

indorsement on affidavit for. 752 

who may grant, proceedings on 751, 752, 753 

discharge of defendant on 753 

stay of proceedings on 753 

must be delivered to magistrate 755 

AMENDMENT. 

of indictment allowed 293 

trial to proceed after 294 

verdict after 295 

of challenge, court may permit 365-381 

of bill of exceptions 458, 461 

service of 458 

time for service may be enlarged 460 

omission to serve, effect of. 461 

ANGRY WORDS. 

in presence of magistrate 98 

secority tokeep peace required 93 

17 
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ANIMALS. Section. 

cruelty to, misdemeanor sub. 2, 57 

racingof. sub 2, 57 

exclusive j arisdiction of special sessions sub. 2} 57 

ANNUAL REPORT. 

to legislature of pardons by governor 0d4 

ANSWER. 

to indictment by defendant 812 

defendant to have time to put in ••.. 318 

APPEAL. 

When and How Taken. 

only mode of reviewing Judgment 616 

writs of error and certiorari abolished 615 

parties to, how designated 516 

title of action not cnanged on 616 

when defendant may appeal to supreme court 617 

when people may 618 

to court ot appeals when allowed 619 

cases enumerated 519 

may be taken as matter of right 6-20 

must be taken within one year 621 

how taken, notice of. 522 

by delendant, notice to district attorney 6*23 

by people, notice to defendant 524 

how served, publication of 521 

by publication, when perfected 626 

by people does not operate as stay 526 

stay of proceedings, now obtained ^. 527 

certiflcate of judge 627 

stay on appeal to court of appeals 528 

what operates as 528 

certificate of judge 528 

not to be granted in certain cases 529 

except on notice to district attorney 629 

effect of stay 630 

suspension of execution of sentence on 531 

duty of clerk to transmit papers 532 

what to be transmitted to appellate court 53:3 

dismissal 533 

may be dismissed for irregularity 533 

notice for motion, copies of papers 533 

for want of return 634 

time to make return enlarged 534 

for failure to furnish papers on argument « 638 

Argument Of. 

in supreme court, how brought on 535 

in court of appeals 636 

notice of argument 535 

service of. 533 

may be served on counsel, when 637 

affirmance bv default « 689 

reversal bv default not allowed 639 

number of counsel to be heard •. 640 

defendant entitled to close 640 

need not be present 641 
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APPEAL— Con«mieci. Sectiok. 

Jadgment Oa. 

now given • • 643 

technical errors disregarded M2 

erroneous Judgment of court below rendered on law- 
ful yerdict may be corrected 543 

must afllrm or reverse 543 

new trial on reversal 548 

how to proceed 544 

defendant discharged on reversal 545 

unless new trial ordered 545 

proceedings on affirmance 546 

on corrected iudgment 546 

remittitur of judgment 547 

judgment on default may be retained ten days 547 

J>aper8, to remain ofrocord 548 
unsdiction ceases after remittitur 549 

Bail Upon. 

when allowed 656 

when matter of right 555 

of discretion 555 

nature of. 556 

who may take 583 

notice of application for 684 

qualifications, etc 585 

{Set Special Sessions In^a.S 

In Bastardy Cases. 

who may appeal, in what cases 861 

how taken, notice of 862 

magistrates to transmit papers 863 

hearing, evidence on 864 

court may affirm, reverse or modify 865 

adjournment of hearing 866 

undertaking on 865 

how discharged 866 

order on affirmance 867 

contents of 867 

proceedings on .868 

undertaking for appearance when forfeited. . . . 869, 870 

costs of appeal awarded 873, 874 

subsequent proceedings 875-880 

From Judgment of Outlawry. 

authorized 822 

may be taken in person 823 

or by counsel 823 

in same manner, as upon appeal firom conviction 

on indictment 823 

effect of reversal of judgment 824 

From Special Sessions. 

allowed, to courts of sessions 74!) 

for what causes 750 

on trial by jury, verdict against evidence 750 

not cause for 750 

application for allowance of. 751 

affidavit for, what to contain 751 



From Special Sessions. 

allowance by jodgeb • 752 

indorsement or. 752 

proceedings if defendant in custody 753 

discharge of defendant en nndertaking^ 753 

star of i>i*oceeding8 « 753 

nuaertaking to be filed 754 

affidavit and allowance to be delivered 755 

return, when and taow made.... 756 

compelling return 757 

amended return, order for 758 

argument, how brought on 759 

notice of 759 

dismissal, on fiaihire..... 760 

copy of rciurn to be served on district attorney. . 761 

dismissal onfailnreto serve 761 

hearioK of argument 762 

defenc&nt must argue on default 762 

people may take iSirmance by default 762 

to be heard on original return, technical errors 

disregarded 768, 764 

Judgment, how rendered.. . . : 764 

new trial may be ordered 7M 

judgment on to be entered 7» 

judgment of affirmance, proceedings on 766 

of reversal, discharge of defendant 767 

new trial, proceedings on granting. .. * 7w 

must be had in court of sessions * .w 

judgment, how carried into effect 7w 

appeal from, to supreme co«rt — 770 

bail on.... il"J"\ im 

judgment in supreme court final 771 

how carried inio effect., 773 

{See Bill of Exoeptioks.) 

APPEAL TO COURT OF APPEALS. 

when allowed • J|J 

cases enumerated JJJ 

is matter' of i^ght • ^ 

when to be taken !*** I '.'.'. m 

how taken • J.»!.' 1100 

stJiv of proceedings on...... * *^ 

return to bo filed with clei* • »« 

{See APPEAL.) 

APPEAL TO StJPREME COURT. 

in what cases allowed defendant ^ oj^ 

by people • • • • k^q 

matter of right mi 

when to be taken *............ «|* 

how to be taken, notice iiA.^ 

stay of proceedings '"iS 

return to be filed :•::••••, ;•; °^ 

from court of sessions affirming conviction in special 

sessions • 770 

Judgment on, final ...«••••••. ....•.•.••.••i.**t«**«. 771 
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APPEAL TO COURT OF SESSIONS. SlOHOV. 

from special sessioiMi ^ 790-708 

in bastardy cases iBi^880 

{3e$ APPEAI/.) 

APPEABANCE. 

of person boand to keep the peac« .•• ••... 94 

' failure of, forfeits andertakinjf •.... • 94 

of witnesses, how compelled .Slft-218 

bycoiinselon arraignment, when • • 297 

of defendant for arraignment S97, 296 

on default bench warrant to issue ••.. 299 

on appeal, notice of, to diBtrict attorney 637 

on indictment against corporation , 681 

op indictment for felon^r, m person 681 

of defendant on conviction of treason 814, 816 

Judgment of outlawry on failnre of 818 

APPELLANT. 

designation , 016 

to furnish papers to court 538 

must argue appeal, on default 639 

APPLIOATION. 

for new trial 466 

must be made before Judgment 466 

for bail, notice of, inuiues S60 

number of, limited 66^-665 

on appeal 684 

for remission of forfeiture of bail 698 

notice to district attorney on ^ ;. 698 

when granted; terms 698 

for conditional examination. 6*22 

id. form and contents of 622 

foi- commission to issue 699 

where, and how made 640, 641 

notice to district attorney 642 

for pardon, notice of 696 

id. ; publication by governor 697 

for allowance of appeal, special sessions 751 

for Judgment of outlawry 814 

id.; district attorney to make 814 

APPOINTMENT. 

of officers of general sessions in New York 65 

of officers of special sessions in New York 65 

of foreman and clerk of grand Jury 245-260 

APPREHENSION. 

of fugitives from Justice... 827, 836 

id ; expenses of. 836 

APPRENTICES. 

proceedings revpeoUng-^See MAgTEBS.) 

ARGUMENT. 

on trial before Jury 888 

on apecial verdict 441 

of appeal* how brought on , 585 

notice of. M6 
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AB6UMENT— Con/<fMied. Sectiow. 

id. ; may be served on counsel, when 537 

who to lurnish papers on ^ 638 

dismissal of appeal on 538 

affirmance withoat 539 

reversal by default not allowed on 539 

number of counsel, capital offense 540 

id. : in other cases 540 

defendant entitled to close 540 

defendant need not be present on 541 

* ARMED AND DISGUISED MEN. 

may be dispersed 106 

id.; proceedings on 107-110 

ARRAIGNMENT OP DEFENDANT. 

when necessary 296 

for felony, defendant must be present. 297 

for misdemeanor may appear by counsel 297 

counsel to def.ndant, on 806 

how made 309 

erroneous name on 810 

time to plead allowed, on 311 

bench warrant issued on failure of defendant to 

appear 299, 475 

for sentence 480 

of corporation • 681 

ARRAY. 

challenge to, not allowed 238 

(See Challenge to the Panel.) 

ARREST. 
Generally. 

defined 167 

who may make 168 

on charge of felony 170 

misdemeanor 170 

how made 171 

without unnecessary restraint 178 

officer to state his authority 173 

may use force on attempt to escape 174 

may break outer door, etc. , 175 

id.; to liberate person aiding 176 

Without "Warrant. 

Bypeace officer 177 

in what case allowed 177 

for crime committed in his presence .177 

for felony 177 

officer mav break onterdoor 178 

for suspicion of felony 177-179 

may arrest at night on suspicion of felony 179 

must inform person arrested of his authority 180 

may take participant in afi^ay arrested by by- 
stander 181 

magistrate may arrest person for crime in his 
presence. , i82 



i 
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MSR^ST— Continued, Sbgtion. 

Without Warrant. 

By private person 183 

for crime in nis presence sab. 1, 183 

lor felony not in his presence sub. 2, 183 

must state authority 184 

must bring prisoner before magistrate without 
delay 185 

Betaking. 

alter escape or rescue 186 

at any lime or place 186 

may break outer door, etc .^187 

By Sureties on Bail. 

when they may make.. 691 

may authorize third person to make 591 

how made 591 

By Coroner. 

on coroner's warrant 780 

how made 780-784 

On Bench Warrant. 

for failure to appear for arraignment 299-S05 

for failure to appear for sentence 475-479 

before conviction 678, 579 

Of Habitual Criminal. 

with or without warrant 612 

in what cases allowed 512 

search and examination of, on 514 

Security to Keep Peace. 

security required 84 

how made 84 

for threats to commit crime, etc 86 

Of Rioters. 

when and how made 107 

After Bail. 

on bench warrants 299-303 

on failure to appear 299-303, 475-479 

before conviction 578, 579 

in cerlain^ cases 599 

in another county 601 

Fugitives from justice 827-836 

Outlaws 826 

Vagrants 888-892 

Disguised persons 894 

Disorderly persons 900 

Masters' servants and apprentices, proceedings on 928 

In Bastardy Cases. 

who may issue warrant 841 

how served 843 

proceedings on 844 

Warrant Of. 

when to issue 150 

form of 151 

what to contain 152 
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Warrant Of. 

how directed 153-155 

how executed in another county 156 

indorsement of. 157 

proceedings on, for felony 158 

lor misdemeanor 150 

bail on 159, IdO 

officer may carry prisoner through seTcral counties, 

on 163, 163 

defendant must in all oases be taken before magis- 
trate without delay upon 165 

ABRBST OF JUDGMENT. 

motion for, grounds of. 467 

court may grant without motion 468 

motion for, when and how made 469 

id., notice to district attorney 469 

id . , proceedings ttiereon 470 

ABTICLE. 

in cTidence, Jnry may take on retiring 425 

ABTICLES OF IMFEACHMENT. 

to be delivered by assembly 17, 118 

service of cop von defendant 119 

how made, publication of. 120 

objections to 188, 12S 

answer to, by defendant 124 

{See lMP£ACHltKlfT.) 

ASSAXn.T. 

jurisdiction of special sessions , 56 

in presence of court ; security for peace on 98 

ASSEMBLY. 

to deliver articles of impeachment 17, 118 

ASSIGNMENT. 

of counsel on arraignment 808 

id., duty of court to make 808 

(See CowsBL.) 

ASTLdM— (iSee State Lunatic Asylum.) 

ATTACHMENT. 

for contempt->(S!eeCoKTBMPT.) 757 

ATTEMPT. 

to comm i t crime , verdict of 444 

id., may be rendered on indictment for crime 444 

ATTENDANCE OF WITNESSES. 

how compelled— (iSm Witnesses, Subposnas.) 

ATT'OBNET— (5(00 CAUSES OF Challsnob, Counsbi.) .... 877 

ATTORNEY-GENERAL. 

may be present at examination of defendant before mag- 
istrate..,.,. 90S 

may inspect depositions taken 905 

eannot enter nol.prot , ,,..,. 678 
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AUT^ORITY FOR ABBEST. BxCTioir, 

defendant to be informed of, hj oi&cer 17S-180 

id., exceptions to role 17^180 

AUTHORITY FOB £Z£CUTION-H'S^e«I>£ATH Waxsumt). 

B. 

BAIL. 

defined/ 661 

by oyer and terminer ...» snb. 8,22 

by courts of Bes&ionA rabg. 10, 11, 38 

not allowed, wlien 662 

in what cases allowed 653 

matter of right in cases of misdemeanor , 663 

of discretion in other cases sub. 2,663 

on appeal 665 

BEFOBB OOITTIGTIOK. 

When bail may be taken 652,654 

(1) For Appearance Before Magistrate. 

on arrest for misdemeanor. . . t , 159 

when defendant waives examination 190 

on adjournment 192 

on commitment. 210 

certificate of bail being taken. 210 

order for bail on commitment 212 

for appearance of witnesses 216, 216 

infants and married women 217 

refusal of wituess to give 218 

deposition to be taken In case of inability to give 

security 219 

undertakings to be returned 221 

who may take 650 

(2) On Holding To Answer. 

what officers may take 658 

time of taking, by magistrate 669 

id., by other officers 659 

for felony in cities, must be upon notice 560, 571 

^ order granting or aenying, form of. 561 

form of, by ma^strate 5!)2 

number of applications for, limited 663 

violation of last section misdemeanor 564 

and bail may be revoked 561 

rule limiting has no application to trial court 565 

decision of trial court, final 566 

' id., exception 566 

roust be taken by officer granting order 5J7 

id. , unless otherwiiie directed t 667 

I how put in, form of undertaking 568 

« qualifications of. 569 

Justification of. 570 

notice of, to district attorney 570 

Id., in cities, what to contain 571 

disMct attorney may waive notice 571 

justification must be by affidavit 572 

Id., affidavit of, what to contain 572 

sureties ^ay b^ exiyaiiined, 573 
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BAUj—ConHnued, Bbctioh. 

Befobe CoNYicnoK. 

(8) On Holding to Answer. 

examination to be redaced to writing 673 

other testimony may be received 674 

proceedings may be adjourned 674 

magistrate must make order 575 

form of : 675 

order, affidavits, and undertaking to be filed 675 

on allowance of, defendant discharged 576 

« orderfor, form of. 576 

if disallowed, defendant detained 677 

(8) After Indictment, before Conviction. 

where defendant discharged for want of jarisdiotion, 404 

foi misdemeanor, on ai-rest on bench warrant 678 

in cases of felony 579, 680 

whomay take. 579,680 

how put in, form of undertaking 581 

qualifications of 582 

justification of. 582 

After Conviction. 

on appeal, matter of right when 666 

matter of discretion when 555 

only allowed when stay of proceedings 555 

not allowed in capital cases , 556 

nature of bail taken 556 

on appeal, fl*om judgment for fine 556 

id., rrom judgment of imprisonment 656 

whomay take 583 

notice of application for, may be required 584 

qualifications of sureties 685 

iustification of sureties 585 

how put in 685 

deposit instead of, when and how made. ... ■ 586 

id. , discharge upon making 686 

id., by person who hasgivenbail 587 

id., exonerates his Sureties 687 

may be given after deposic 588 

deposit rcfuudctl 588 

applied to payment of fine, Mhen 689 

on appeal n'om special sessions 768 

id. , now allowed; stay of proceedings 768 

Be-gommitment Afteb. 

how, and when ordered. 680 

contents of order 600 

defendant may be arrested in any county 601 

proceedings on arrest 602, 608 

new baU 603, 604 

form o^ qualifications, etc 605, 606 

Deposit Instead of Bail. 

when allowed, after order for bail 686 

to be made with county treasurer 686 

alter bail, berore forfeiture 687 

bail after, when 588 
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BAIL— Contimteei. Bbotion. 

Dbposit Instead of Bail. 

re-commitment after 50^-606 

application of, by coanty treasurer . . 589 

{See Forfeiture aud Exoneration Ii^f^,) 

Surrender. 

Boreiies, may sarrender defendant 690 

id.) when aud how GOO 

id. » may arrest him at any piace in state 691 

id., or at any time ,. 691 

id.»may empower third person '. 591 

proceediuKS on 592 

notice to district attorney ...692 

de posit returned , when 692 

Forfeiture of. 

on failure to appear for arraignment 800 

on failure to appear for judgment 476 

fenerallVj cases 693 
owforreituro discharged. 694 

action to enforce 596 

deposit, how disposed of. : 696 

remission of forfeiture .' 597 

application for, how made 698 

costs and expenses to be paid 598 

in special sessions : 739 

remission of. 740 

in bastardy cases 881-886 

disorderly persons 906 

Exoneration of. 

on discharge of defendant, after judgment on 

demurrer 328 

when court has not jurisdiction 406 

when facts constitute no crime. > 406 

on remand after conviction 453 

on arrest of judgment 470 

on r'eversal on appeal 646 

on surrender. 591 

on commitment of Insane defendant 660 

on dismissal of action 670 

on discharge of fugitive from justice 834, 836 

BAR. 

impeachment, conviction on, when not 131 

conviction in another state, etc., a 139 

conviction in another county, a 140 

on arrest of judgment, verdict not a 470 

order compromising crime, a 665 

order dismissing action, when a 673 

BASTARDS. 

who are , 838 

parents liable for support of, if able 839 

otherwise city, county or town liable 839 

superintendent or overseer of poor must apply to justice 

on birth of. 840 

examination of mother 841 
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^A&T AMD^-Continued. BisCTUnf. 

warrant against father , • .841 

oflicer issuing warrant designated ^'magiBtrate". 84a 

supposed &tner designated *' dellBndaat" 8^ 

warrant when to be served in another county 843 

magistrate must indorse warrant .843 

id , exempt from liability 8^13 

proceedings on arrest of defendant in another county. . 844 

undertaking by defendant 844 

id., to be discharged on giving 845 

otherwise to be brought before magistrate 846 

undertaking and wai-rant to be returned to magistrate 

issuing warrant 845 

examination by magistrates 843 

mother to be examined < 848 

adjournment of examination on request of defendant. 849 

undertaking on adjoui-nment 849 

magistrates must determine father on hearing 850 

order of iiliation. its contents 230 

costs to be certified 850 

procee<lings to be reduced to writing 850 

If defendant adjudged father he must pay costs and give 

undertaking 851 

contents of undertaking 851 

defendant to be discharged on compliance with order. . 862 

otherwise to be committed to jail 858 

how released 852 

during examination defendant to remain in custody of 

officer 863 

proceedings on return of security taken out of the 

county , 864 

examination may be had in defendant's absence 855 

id , order of filiation 855 

mother may be compelled to disclose father 856 

may be committed to jail if she refuses 856 

mother having property may be charge4 with support 

of, on application 857 

may be committed if she refuses to do so. 858 

id., or to give undertaking , 858 

amount of support may be reduced 850 

or increased by court of sessions 859 

if father or mother abscond their property may be 

charged for support 860 

appeal from order of filiation « . . . . 861 

appeal, how taken 862 

magistrate to transmit undertaking 863 

hearing of appeal 864 

if mother dead or insane her testimony receivable 864 

court may affirm or vacate order of filiation 865 

may reduce or increase support 865 

must disregard defects in form 869 

may adjourn hearing if child unborn 865 

undertaking on such adjournment 865 

defendant to be discharged if woman not pregnant 866 

or if she marries before delivery 866 

if order of filiation affirmed defendant must give new 

undertaking ,, 867 
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BASTARDS— Con^ifmed. fiscrioir. 

contents of andert«tking « 867 ' 

defendant to be eommitted on failure to give id. 868 

undertaking on appeal, how forfeited 86B 

proceedings, when mother is hound to appear 870 

id., when committed 870, 871 

id., on affirmance of order 872 

undertaking by mother, its contents 872 

costs, how awarded on appeal 873 

id. , in New York city 873 

costs, payment of, how enforced 874 

id., when party oat of Jurisdiction 874 

proceedings on vacation of order of filiation BOt upon 

the merits 870 

new order of filiation may be made 875 

undertaking may be required 875 

id., proceedings thereupon 876 

court to inquii-e into circumstances of father or mother 

committed 877 

may discharge them if unable to support 878 

notice to overseer, etc., before discharge 879 

person committed can only be discharged by couitof 

session 880 

eni'orcement of undertakings 881-886 

court may order prosecuted if forfeited 881 

•who to prosecute in New York city 881 

by district attorney in other counties 881 

in whose name to be prosecuted 882 

inNewYork city 882 

in action actual payment of money need not be proved, 883 

neglect to pay is breach of undertaking 883 

measure of damages 883 

second action for subsequent breach 884 

costs if atvarded against plaintilf, how recoverd 885 

id., in New York city 886 

- action may be maintained against party , although under- • 

taking be given 886 

in case of his death, against his executors 880 

but not when underwiBg for appearance is given 886 

BAWDY HOUSES. 

keepers of, disorderly persona 899 

BEGGARS. 

chi Idren , how disposed of 893 

yagrants sub. 6, 888 

BENCH WARRANT. 

Ksned by Albany special sessions sab. 6, 68 

on failure to appear for arraignment 299 

clerk may issue 999 

district-attorney may issue 299 

form of, when issued by clerk 301 

direction as to bail on 80*4 

amount of bail may be fixed in 808 

service of, in any eonnty 304 

need not be indorsed by magistrate 804 

proceedings on arrest on 805 

on failure to appear for Judgment 476 
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BENCH WARRANT— Con^niMid. Section. 

id., clerk may Lbsae 476 

form of 477 

id., service of, in any county 478 

need not be indorsed by magistrate 478 

proceedings on arrest 479 

bail on, before conviction sub. 3, 554 

if crime charged be misdemeanor 578 

if felony 579 

who may take bail on 580 

how put in, form of undertaking 581 

id., qualiflcatiOQ and justification 582 

(iSte Judgment of Outlawky) 814, 815 

BIAS. 

ground of challenge to grand juror 239 

to trial Juror 876 

actual, defined 376 

implied, defined 376 

{See Challenges.) 

BILL OF EXCEPTIONS. 

when exceptions allowed on trial 455 

on matters of law affecting substantial rights 455 

disallowance of challenge to the panel 455 

admitting or rejecting testimony on trial of challenge for 

actual bias 455 

on trial of indictment -. 455 

on decision of law on 455 

on charging jury • 455 

by whom settled and signed 456 

amendments to 458 

to be settled at trial 457 

how settled after trial 458 

settlement 453, 459 

time for may be enlarged 460 

. effect of not serving 461 

id., amendments to 461 

BOARD OF TRUSTEES. 

in villages fix salary of police Justice 78 

BOOKS AND PAPERS. 

subpoena for, form of. 613 

BREACH OF PEACE. 

arrest of participant in, by bystander 181 

defendant, how Drought before magistrate 181 

BROOKLYN. 

special sessions in 60 

{See CiTT CouBT of Bbookltn.) 

BROOKLYN CITY COURT. 

criminal Jurisdiction ; , 96 

by whom held ,. S7 

BUFFALO SUPERIOR COURT. 

iurisdlction , 28 

oy whom held 29 

termsof 80 

{See SuPEKioB Coubt of Buffalo.) 
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BY-STANDEB. Bectiok. 

may arrest for breach of peace 181 

or crime committed in presence 183 

or for t'elonv 183 

duty of, and how to make arrest 184, 186 

O- 

CAIiLING. 

for judgment. \8ee Judgment.) 

CARGO. 

crime in respect to, jurisdiction of 136-137 

CAUSE OF ACTION. 

objection, to indictment that facts alleged do not consti- 
tute, on demurrer sub. 4, 823 

id., ma^ be taken at trial 331 

id., or m arrest of judgment 331 

CAUSES OP CHALLENGE. 

general, definition 874 

id., kinds of, enumerated 375 

conviction for felony 375 

want of qualifications prescribed by Code of Civil pro- 
cedure 875 

(See Challenge.) 

CERTAINTY. 

required in indictment 281 

CERTIFICATE. 

of bail being taken by magistrate 210 

of execution of death penalty '. 608 

id., who must sign, where filed 608 

of allowance of appeal in special sessions 752 

to stay proceedings on appeal 527-629 

of juffgmerit on appeal 647-549 

of sufficient cause to believe corporation guilty of offense 

charged 679 

of reasonable doubt. (See Certificate of Reasonable 

Doubt.) 

CERTIFICATE OF CONVICTION. 

in special sessions 721 

form of 721, 722 

to be filed In twenty days 723 

conclusive evidence of facts stated 724 

is authority for execution 725 

of disorderly person 902 

is record of conviction 902 

CERTIFICATE OF REASONABLE DOUBT. 

whether judgment should stand 627, 628 

operates as stay of proceedings 627, 628 

on appeal fi'om conviction of felony ,..., 629 

only gi'anted on notice to district attomejr 529 

id. ,' but execution may be stayed in meantime. 529 

effect of stay on r . . . 630, 631 
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GSBTIOBARI SECTION. 

writ8 abolished*.... f«« 515 

appeal substituted far .....*..*.. 615 

CHALLENGE, 

To Grand Jaror. 

to the panel or array not allowed : 288 

but court may discharge in its discretion. ... 388 

id., for what causes 238 

requisite number off ballofaf not drawn. ..... .sub. 1, 238 

notice of drawing not given .sub. 9, 238 

drawing not hud in presence of olSoers sub.. 3, 238 

not had l^rteen days before court sub. 4, 238 

toindiviaual juror, allowed * S97 

for what causes .....:.... 239 

minor, alien, of insane 239 

prosecutor against defendant 239 

witness for pi-osecutiou 239 

fDTbias 239 

may be oral; entered on miftntes 24d 

to be tried by the court 2^0 

court must allow or disallow 241 

decision to be entered by clerk 241 

effect of allowance 2£l, 243 

To Trial Juror. 

defined, kinds of. 358 

to individual juror . 390 

defendants tried together must sever 380 

to the panel, defined 361 

upon what founded 

departure from forms prescribed by Code of Civil 

Procedure for drawing 

intentional omission of sheriff m gnmmoning jurors 

d ra wn 362 

must be taken before juror is sworn 363 

must be m writing .... 368 

exception to challenge < 364 

id., must be entered. 361 

trial of, by court , 364-366 

withdrawal of exception allowed 365 

amendment of challenge ■. . ^ 866 

denial of, to be entered • 306 

who may be examined on trial of. • 867 

1^ al1owed,jury discharged. .- 868 

if disallowed, jury sworn 368 

defendant to be mformed of his right to 868 

may be taken by people or defendant 870 

peremptory sub. 1, 870 

ror cause ffab. 2, 870 

must be made before juror is sworn 971 

couit may set aside luror. 871 

peremptory, defined 372 

number allowed, capital cases 873 

other cases aub.2, 9, 873 

for cause defined. |74 

Id. , is either flrenerial or particular |7i 

generfu causes of, enumerated 876 
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CfiALtilfiKGE— ConfifNMd. BlfiCTiON. 

To Trial Jttror. 

i(OrconvicUon of felony sub. 1, djfi 

for want, of qaaliflcatiooB presoribed by Code of Civil 
Procedure sub 2, 37(|» 

J»ariicular causes of t^ 376 
mplied bias, defined sub. 1, 876 

actual bias, defined sub. 2, 676 

for previous formation of opinion 876 

id., when rround of. 876 

for impliea bias , 877 

coattanguinitjr or affinity sub. 1, 877 

bearing ceiiain relation »..» sub. 2, 877 

adverse party in civil action 8ub. 8, 877 

assri'&nd Jttrot sub. 4, 877 

aetiial jm-ot subs. 6, 6,7, 877 

conscientious sciniples against capital punishment, 

when cause of. sub. 8, 177 

ffyt actual bias, defined 878 

esremptiCh f!^obi i^C^Vice not a ground of. 379 

causes of, how stated » 81^ 

Implied bias, how stated. . . « » 880 

actual bias, how stated 880 

may be oral , 880 

must be entered on minutes > *,,*».. 380 

exceptions to, and denial » 881 

mode of, and proceedings on, same as on challenge 

to panel , 881 

may be amended »..»..» 681 

trial of, by court 883 

if allowed, juror discharged » 883 

luror may be examined on 883 

id<, bonnd to answet questions 383 

I other V (tnesses may be examined 884 

1 rules 01* evidence on trial of. 384 

I order of taking 385, 366 

f order of taking, defendant first 385, 386 

exception on disallowance sub, 2, 455 

exception on allowance 455 

exception on disallowance 455 

minutes of, in Judgment roll ...; sub. 8, 485 

in courts of speciiEiI sessions 707 

id., same as on trial of indictment 707 

I CHALLENGE FOB ACTUAL BIAS~<i8te CHALLBKGfe.) 

CHALLENGE 1?0 THE ABBAY. 

of grand jury, not allowed 238 

CHALLENGE FOB CAUSE— (fi^ee CHALLBlTGti.) 

CHALLENGE FOft IMPLIED BIAS— ('t^<M Chai^EKOS*) 

CHALLENGE TO THE PANEL. 

of gnwd jury notailovsred •••.,,,.•«..«•• 388 

{See Challenge.) 

CHALLENGES IN SPECIAL SESSIONS. 

same as on trial of indictment. .., 907 

18 
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CHARACTER Sbctiow. 
of habitual criminal, may be shown by prosecution 513 

CHARGE. 

to be read to defendant in special sessions 600 

CHARGE TO GRAND JURY. 

must be delivered bv court, when 248 

certain sections of the act to beread 248 

or copy thereof given to jurors 248 

information and instruction in , 248 

violations of particular statutes need not be specially 
charged 248 

CHARGE TO TRIAL JURY. 

by court, when snb. 6, 888 

must instruct jury that they are sole judges of fact, if 

requested 4*20 

exceptions may be taken to 456 

id., fi)r refusal to charge 455 

erroneous, ground for new trial 465 

CHILD. 

security for appearance as witness may be required by 

magibtrate 217 

when a vagi'ant 887 

id., proceedings against « 889 

id . , commitment of. 888 

complaint against 888 

not attending school 887 

found begging, how disposed of 88S 

CITIES. 

courts in {See City Coubts.) 

recorders in, may hold special sessions 63 

police Jnstices in, jurisdiction 74 

id., salary of, fixed by common council 78 

police in, organization, etc 100 

mayors of, to. preserve peace itt public meetings 101 

id., may command rioters to disperse 106 

id , may comma.nd posse comitcUus 107 

recorder may order ont mililia, when Ill 

id., may order out militia Ill 

police in, to be notilied of conviction of habitual criminal. 511 

bail forfolony in 660 

notice of application for, required 560-571 

district attorney may waive notice 571 

notice, what to contain 571 

justification of sureties in 571, 672 

CITY COURT OF BROOI?LYN. 

criminal jurisdiction of. 26 

id. , same as oyer and terminer in King's county. . sub. 1, 2b 

may remand indictment to sessions sub. 2, 26 

prosecution of forfeited recognizances in sub. 3, S6 

any one of the judges of, may hold criminal coui-t 27 

CITY COURTS. 

in Albany (See SPEClAl, SESSIONS IN ALBANY. y. 
in BnfTalo (See Superior Court op Buffalo.) 
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CITY COXTRTS^CanHmted. Sbction. 

in Utica {See Kecobder'8 Oovbt of Utica.) 
in Oswego (See Reookder'8 Coubt in Oswego.) 
in Hnd^n (See Mayor's Court of Hudson.) 
in New York (See Court of General Sessions.) 

general provisions relating to 38 

indictment for capital oflSenae in 33 

id., may send to over and terminer 33 

id., so other indictments 34 

indictments found at oyer and terminer or aessions may 

be sent to 35 

may be continued till termination of trial 36 

CITY JUDGE OF NEW YORK. 

may hold court of general sessions 53 

appointment of officers by 50 

may order payment of expenses to poor witnesses 616 

CIVIL ACTION. 

counsel as in 8 

causes of challenge as in 862, 375 

juror in, when may be challens^d • • 377 

proceedings in, when applicable, rules of OTidence as in, 392 

disobedience to subpoena, punishment as in 619 

where remedy by, crime may be compromised 663 

dVIL DEATH. .. 

of defendant in Judgment of outlawry 819 

CIVIL OFFICERS. 

maybe impeached 12 

id., except justices, clerks, eto 12 

CIVIL RIGHTS. 

forfeiture of, on Judgment of outlawry 818 

how restored 824 

CLERK. 

Of Court, Duties of. 

of police Ja8tices and Justices of peace, cannot be 

imi>eached 12 

of oyer and terminer and sessions, is county clerk, 25, 47 

removal of, b v general term 132 

to enter decision on trial of challenge 241 

ofgrandjury, how chosen. 250 

id., duty of. 260 

to arraign prisoners 309 

to give notice of bail being taken 4a'> 

to make return on appeal 432 

to ask Jury if they have agreed 435 

to record verdict 451 

to read verdict to Jury..* 451 

to issue bench warrant 800, 476 

to enter judgment of conviction 485 

to prepare and file Judgment roll 485 

to receive notice of appeal 522 

to issue subpoenas for defendant / . . 611 

to file return on commission : : . . 654 

to furnish copies, fees '. ... 656 

(iSte County Clerk.) 
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CLBRK OF THE COUBT OF APPEALS. BsCTIoir. 
retarn to be filed with On appeal 638 

CLERK OF COTJRT FOB TRIAL OF IMPEACHMElTrS 

clerk of senate • 16 

to keep seal of said court. *....».k.. .•.....*.... 16 

to administer oath to members of court..... ...*,.. 18 

to sign process of court. .....»..» 20 

compensation of >....» * 20 

CLIENT. 

when may be challenged as trial Juror sub. 2, 377 

CLOSING ARGUMENT. 

on appeal, defenJant entitled to 510 

CODE OF CIVIL PROCEDURE. 

terms of Buffalo superior eoUrt flked b7k . 20 

trial jury to be formed as prescribed in 866 

challenge to the panel, if not followed MB 

competency of Jurors determined by 375 

disobedience to subposna, punished as prescribed by. . . . 619 
commission to inqnlns mto sanity of^ defendant must 
take refbree's oam as prescribed oy » 6S8 

CODE OF CRIMINAL PBOCBDUBB. 

titleof : 1 

divisionsof. .* ...«4. ■.,. 2 

hot retroactive in its effect unless so declared 964 

meaning of terms used in . , > . . 965-961 

construction of 963 

to take effect when k.... 968 

COMMISSION. 

examination on * 636, 637 

only for non-resident witness 686, 637 

defined; contents 638 

application for ; contents 689 

id., where made.... 640, 641 

id., notice to district attorney 9i% 

orderfor 4... . 613 

stay of trial on ■. 644 

interrogatot'ies, and settlement. 645 

id., notice to district attorney of 645 

croBs-intei'rogatoHes in 646 

what may be inserted in 647 

settlement of interrogatories..... 648 

return of, directions as to. 649 

how executed 650 

copy$690tobe annexed to » 651 

return of. how made 652, 668 

when and how filed 654 

return of by mail 665 

to be open to i nspeotion 666 

copies of, on payment of fees 656 

to ue read in evidence 6S7 

obJeotiottB to 667 

OOMMISSIONEBS. 

to examine witnesses, duties of. , 600 



00HHX8SIONBBS OF CHARITIES AND OOBBECTIONS. 

costs awarded agaiostj how paid 878 

in New York city— to enforce bastardy bonds 881 

begging children, duties and powers as to 893 

may bind out disorderly minor ,., 910 

approval of support by 914, 915 

security to, for support of poor persons flS4 

may assign indentures of apprentices. 939 

COHMITT5GS OF LUNATICS. 

court of sessions may compel support of lonatic by ..... . 89 

COMMlTMfilNT. 

of defendant for examination 192 

id., form of. 192 

proceedings after, before indictment 222-267 

of defendant on conviction 487-489 

COMMON COUNCIL, 

in cities to fix salary of police josticeB • . • 78 

COMMON PLt;AS. COURT OF. 

judge of, may hold general sessions C3 

may remit forfeiture of bail 697 

id., imposed by special sessions 740 

{See COURT OF Common Pleas.) 

COMMON PROSTITUTE. 

when avagi'ant 8tfl 

COMPisiLLING ATTENDANCE. 

of grand jurors ,......, 232 

of witnesses 607-618 

id., how enforced 619 

id., in special ^ssions 729 

of jurors in special sessions 780 

{See JuRuHS, Witn^ssses.) 

<X)MPENSATION. 

of members of court of impeachment 20 

of clerks and officers of, id 20 

of police justices in cities and villages 78 

id. , cannot retain fees 78 

of clerk for copies deposition 206 

of witnesses 894 

id., on commiSBion 656 

none to witnesses and jurors in special sessions 731 

of coroners 790 

of public officers for procurinj? demand from governor 
for return of fugitive, not aflowed 837 

COMPETENCY OF JURR0R8. 

determined 858, 862, 376 

COMPLAINT. 

against person to keep the peace 86 

for warrant of aiTcst 148 

against habitual criminal .... 619 

for search warrant. 793 
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COMPLAINT— Coii«nttcrf Section. 

against father of baatard 841 

against vagrant 890 

against disorderly persons 900 

to obtain support ot poor persons 915 

against masters, servants, apprentices 927 

{See Information.) 

COMPLAINANT. 

in special proceedings defined 960 

COMPOUNDING CRIMES— (<S^ Compromise of Crimes.) 

COMPROMISE OF CRIMES. 

misdemeanor may be compromised 668 

id., exceptions 6G3 

how compromise eflfected 661 

order of court for discharge on 664 

payment of costs on. 634 

IS bar to fature prosecution 665 

no crimes can be otherwise compromised 666 

CONCLUSIONS OF FACT. 

jury mu&t find, on special verdict 448 

CONDITIONAL EXAMINATION. 

of witness unable to give security 8, 219 

cannot bo had of accomplice or prosecutor 220 

when may be had..... 620 

in\Yhatcases 8,621 

application for, on affidavit .* 628 

what to contain . 622 

where to be made 623, 624 

notice of, to district attorney, manner of taking 625 

order for, what to contain .... 625 

id., may direct manner of taking ... 626 

examination on order for ' 627 

when not to be had 628 

testimony how taken 629 

depositions to be retained 680 

when may be read in evidence 631 

when to be excluded 638 

what objections may be taken on reading. 633 

attendance of witness may be enforced by subpcBua. . . . 634 
disobedience of witness on, how punished. 619, 635 

CONFESSION. 

of defendant may be given in evidence 396 

id , unless made under influence of fear, etc 395 

not sufficient alone, to convict 396 

of vagrancy 891 

by disorderly person sufficient to convict. 901 

CONFIRMATION. 

of seizure of property of absconding parent 928 

CONFRONTING.. 

of witnesses with defendant 8 

{See Conditional Examination.) 

CONSANGTHNITY. 

particular cause of challenge 877 
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CONSCIENTIOUS OPINIONS. Section. 

against capital panishment, challen^ for 377 

person hofding, exempt from jury service 377 

CONSENT. 

of defendant for Jnr)r to take exhibits, etc 425 

of diBtrict attorney, id 425 

CONSPIRACY. 

evidence necessary to convict of... 898 

what evidence receivable 398 

CONSTABLE. 

is peace officer 154 

may execute warrant of arrest 155 

may execute beneli warrant 301, 477 

may search habitual criminals 514 

may serve subpoena 614 

to summon Jury in special sessions 703 

may execute Judgment of id 7'25 

may execute coroner's warrant 781 

may execute search warrant 791 

may arrest ftigitive from Justice 829 

may arrest father of bastard 841 

id., vagrants 890 

id., disorderly persons 900 

id., masters, apprentices, etc 9i8 

(See Pbacb Officer.) 

CONSTITUTION. 

what courts are within the provisions of, in reference to 
removal of Justices, etc 11 

CONTEMPT. 

Juror acting after allowance of challenge 243 

second application for stay on remoyal of indictment. . . 3a0 

disobedience to subpcena, criminal 619 

on conditional examination 635 

in special sessions 729 

in special proceedings 952 

CONTEMPT OP COURT. 

second application for removal of indictment 350 

criminal disobedience of subpoena 619 

CONTRARY TO LAW. 

verdict, new trial on 466 

CONVICTION. 

no second prosecution after 9 

court of sessions may review 39 

of felony, ground of challenge 375 

of habitual criminal 510, 513 

of master of fbreign vessel, remitting sentence on 674 

of disorderly persons 901, 902 

for public naisance *. 953 

id . , abatement after 953 

on confession of defendant, when 395 

tor treason, evidence necessary 396 

for conspiracy, evidence necessary 898 
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CONVXCTIOK— Con/*ntt«f. Sectiok. 

on testimony of fMsoomplloe. when •• 399 

when eTide'nce iii9iw$ient Qourt SQfiy adylBe jury to 

acquit 410 

for crime necessarily included in crime cliarged in 

ipdictmenc, may be had.. 445 

verdict of, may be reconsidered 447 

8tav of proceedings on appeal ....«., 626^28 

bailber)re &54 

bail after 655. 658 

id., judgment of outlawry, on 814-^18 

on confession of vagrant 891 

on confession of disorderly person « . . . . t 901 

certilicate of {See Cbbtuicate.) 

CONVICTS. 

waiTant foF execution of. 491 

insane, inquiry and proceedings 496 

pregnant female, proceedin|;^. ,, , , 600 

when habitual criminals 510-^14 

importing foreign, offense of. 674 

CORONER'S INQUESTS. 

jury, when summoned..... 773 

Id., tobe sworn....„.... 774 

witnesses to be subpoenaed for. 775 

physician or surgeon at 775 

witness compelled to testify at 776 

id., disobedience, how punished 776 

verdict, how rendered , . , 777 

testimony to be written and filed 778 

if defendant arrestetl testimony delivered to magistrate, 779 

warrant for arrest of party charged after 780 

form of warrant , « ,.«•• 781 

how warrant executed.... 782 

id., proceedings on arrest , 783 

duty of clerk 784 

coroner to deliver money, etc . , to treasurer 785 

id., action to be brought Tor failure^ * < < • 785 

id., duty of county treasurer 7S6 

deceased's money to be paid to representatives 787 

supervisors' duty in auditing coroners' a<>.oount 788 

special provision relating to New York city 789 

compensation of coroners 790 

CORONERS' JUROR. 

ground of challenge, when 877 

CORPORATIONS. 

proceedings against ,..,..«.,,..... 675, 682 

information against . . . . « , . . 675 

summons to be issued against , . . . . 675 

id . , fo r m of 676 

summons, when and how served « , 677 

examination of chai^ge against 678 

id., certificate of magistrate 679 

id., procee<liTig3 thereon by grand jury 680 

Indictment against ." ,.., 680.681 

plea to id*, how put in ,,., 330, 681 
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CQBPORATIONS-GonMmMd SbctiOII. 
oonviotion of.,,, 681 

fine on id., how collected 682 

included in term person • , 066 

CORPUS DEUCTI. 

most be proved before eoayictioa on confesaion 89S 

CORRECTION OF JUDGMENT. 

by appellate court, power of ;.,, <.»••*. 548 

CX)RROBORATION. 

of testimony of accomplice, what necessary tor, ,.,.,.,., 180 

COSTS. 

on forfeiture of ball, to be paid on remisaion 698 

payment of, on compromise of crime , ,,. 661 

?>rosccutor may be ordered to pay, in special sesaionsi . . 719 
d. , to be committed ou de£EiuU 720 

in action on bastardy, bond ,,, , 885 

COUNSEL FOR DEFENDANT. 

matter of right. , g 

time to send for allowed 189 

may be present at examination 203 

may inspect depositions 205 

may plead on indictment for misdemeanor , 297 

not on indictment lor felony 297 

assignment of, by court 308 

when ground of challenge 377 

mustsnmup first 388 

may consent to discharge of jury 428 

when notico of nppcnl may be served on 521 

notice of argument, when 587 

number Allowed on argument 540 

entitled to close argument 540 

Ibr corporation indicted 681, 336 

may be present on inquiry into sanity , 668 

COUNSEL FOR PROSECUTOR. 

may be present at examination 203 

before magistrate 203 

may inspect depositions 205 

when ground of challenge 377 

{See District Atto«k*;y.) 

COUNTERFEITING. 

label of mechanic, etc., olfenseof. , 56 

COUNTS. 

in indictment 279 

COUNTY. 

^ Fulton and Hamilton deemed one, when 21 

id., courts of oyer and terminer in , 21 

id , courts of sessions in 87 

expenses Ibr accommodation of Jury, charge against. . . . 428 
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COUNTY CLEBK. Sectiow. 

is clerk of over and tenniner»and sessions ^&, 47 

id., except in New York county 25, 47 

is clerk of Albany special sessions 72 

drawing of grand Jurors by 230, 231 

(5e6 Clerk.) 
county courts— («Se« Colhts, Cousti'.) 

COUNTY JAIL. ^ 

grand jury to have ft'ee access to 261 

sheriff to commit prisoner to 488 

keeper of, to return list of disorderly persons 908 

COUNTY JUDGE. 

may designate, justices of sessions 43 

id., terms of courts of sessions 45 

may order out military force Ill 

as a magisti ate 147 

duty of, on inquiry as to sanity of convict 496 

to be present at execution of convict 507 

to sign certillcate of death 506 

may order conditional examination 624 

may order commission to issue « 641 

{See Maqistba . £.) 

COUNTY TREASURER. 

to receive deposit instead of bail 586 

to give certificate of deposit 586 

to apply depo>it if forfeited 589 

to pay expenses of poor witnesses 616 

to receive money, etc., from coroner 785 

how to dispose of coroner's receipts 786, 787 

to receive money fn bastardy cases 881 

id., except in New York 881 

COURTS. 

of original criminal Jurisdiction enumerated 11 

of record, enumerated 11 

what not, courts of record for certain purpose •. . . 11 

Judges of, how removed 12 

when grand jury to be drawn for 225,226 

id., order for, to be entered and filed 227 

id., misdescription of title of court in order does not in* 

validate 228 

may order additional grand Jurors 2:i0 

id., how drawn 231 

id. , in certain counties may be summoned from bystan- 
ders • 2^ 

may order new grand Jui*y, when 235 

must allow or disallow challenges 2U 

must appoint foreman 244 

must charge grand jury 248 

nature of cnargo 248 

must advise grand jury 262 

indictments must be presented to 272 

may allow amendment, of indictments 293 

may set aside indictment 813 

may allow demurrer to indictment 3.6 

may allow plea to be withdrawn 337 
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COURTS— C7on«n«€rf. Section. 

may remove indictment 844: 

inay allow challenges to tiial Jary 859 

may permit additional evidence 888 

may advise Jury to acq^uit wiien , 410 

jury not boaud by advice 410 

to decide all qaestions of law 417» 419 

may discharge sick luror 416 

may adjourn while jury out 431 

final adjournment, di8cbarg;es jury 432 

must give judgment on special verdict 442 

may grant new trial, when 464 

may arrest jnUgment 467 

prouonncing judgment by^ 482 

not to grant reprieve 495 

may take bail 561 

may issue subi>oenas and punish disobedience to 619 

may compromise crimes 663 

may dismiss action 667 

may give Indgment of outlawry 814 

powers of in special proceedings 952 

for special provisions relating to particular courts.— (;9ee 
Titles of those Coubts, Challenges, Tbial.) 

COURT OF APPEALS. 

to sit in court for trial of impeachments 13 

governor may require o]>inions when 494 

jurisdiction on appeals from supreme court 519-549 

when appeal may oe taken to 519 

id., as matter of right 520 

must be taken within year 521 

id , how taken, notice of. 522 

id., notice of apjpeal to, how served 522, 523, 524 

stay on, apealed to, how obtained 628 

certificate of reasonable doubt by judge of. 528 

judgment roll in to be filed with clerk. 532 

argument, how brought on in 536 

notice of argument in 637 

appellant to furnish papers on argument in 533 

id., or appeal may be dismissed 538 

affirmance by default in 539 

reversal by default not allowed in * 539 

number oi counsel heard iu 540 

defendant need not be present in 541 

technical errors disregarded by 542 

proceedings on judgment by 543-649 

COURTS, CITY. 

general provisions relating to 83 

indictments for capital crime to be sent to oyer and ter- 
miner 33 

other indictments may also be sent to oyer and terminer, 34 

oyer and terminer may remit back indictments. ........ 34 

oyer and terminer or sessions may send indictments to, 35 

may be continued for trial of cause beyond the teim. ... 36 

COURT, CITY, OF BUOOKLYN. 

jurisdiction defined 26 

Dy whom held 27 
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COUBT, MATOR'S, OP HUDSON. SSCTIOK. 

jurisaiction deflued by statute 31 

tobeheld bymayor 8S 

COURT OF COMMON PLEAS, NEW YORK. 

Judge of, may hold geoeral sessions 53 

may remit forfeiture of bail* etc 697 

id., by special sessions .«••*»« •...* 740 

COURTS, COUNTY. 

courts of sessions held in same place 45 

may remit forfeiture of deposit 597 

or undertaking of bail « 597 

id., by special sessions ,. 740 

id., application for, how made ..,..« 6&8 

id., when gi anted, terms •••<«•« ^^f ^ 598 

COURTS OF OYER AND TERMINER. 

one in each county 21 

except in Fulton aud^amUtoii., 21 

jurisdiction defined 22 

to inquire by grand Jury into crimes committed or tri- 
able in county , 22 

to try and determine such crimes 22 

to deliver Jail according to law, 22 

to try indictments found in courts of sessions, or general 

sessions 2t 

id. , or removed from any court thereto 22 

' to exercise Jurisdiction of indictments transferred 22 

to send indictments found therein to courts of sessions. . 22 

to grant new trials in cases tried therein 22 

to let to bail any person, on any charge before indict- 
ment 22 

composition of,court 28 

in New York county 23 

in other counties 23 

writ or process of, how tested 24 

id., may be directed to any county 24 

clerk of county is clerk of. 25 

id., except in New York county 25 

city courts may send indictments to 84 

grand jury, when drawn for 225 

proceedings in, when sixteen Jurors do not appear. . 280, 231 

indictmenis may be removed iVom 844 

may grant new trials, when 4B5 

COURTS, POLICE. 

Jurisdiction defined , 74 

election of Justices in cities and villages 75 

justice, must take oath of office 76 

id. > how to hold office 77 

id., not to retain co^ts or fees 78 

id., salary how fixed 78 

salary cannot be increased nor decreased daring term. . 78 

COURT, RECORDER'S, OF UTICA. 

Jurisdiction defined by statute , 81 

to be held by recorder 82 

COURT, RECORDER'S, OF OSWEGO. 

Jurisdiction defined by statute 31 

tp be held by recorder , "., 82 
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COURTS OP RECORD. B»CTio!t. 
enamerated ..»»..•• *••*••• 11 

COURTS OF SESSIONS. 

have original criminal Jttrisdictloii 11 

otiieineach county 87 

jurisdiction limited 37 

classified 38 

jarisdiction defined 39 

must sdnd indictmentB not triable therein to oyer and 

terminer 40 

maysend Other indictments 41 

by wliom hold 42 

county Judge may designate Justice of sessions, when, i% 43 

proceedings if cotintv judge is disqualified 44 

when and where heid 46 

county judge to designate tei-ms of 45 

to be neld at same place as county court 45 

jurors to be drawn in, when 46 

county clerk, cleric Of 47 

id., except in New York county 47 

writ or process, how tested 48 

compensation of Justices of 49 

id. , as to persons giving security to keep peace 89 

grand Jury in, when 226 

indictments in, may be removed .... 844 

may grant new trials, when 463 

id., only in caries enumerated 465 

cannot grant reprieve 495 

cannot susipend execution of death 495 

judgments of only reviewable by appeal 515 

may order conditional examination 624 

may order examination on commission 641 

may hear appeals (W>m special sessions 749 

may grant stay on id : 753 

may affirm or reverse conviction 764 

may order a new trial 764 

new trial to be had in sessions 768 

may hear apnea s in bastardy eases 861 

id., as to fugitives fV-om justice 835 

jurisdiction, as to disorderly persons 908, 909 

may compel support of poor persons 915 

may npply property of absconding parent to support of 

family 923 

jurisdiction as to AppifentiCes 936, 940 

term ''sessions*' includes general sessions 961 

COURT OF GENERAL SESSIONS, NEW YORK ClTY. 

continued >. >..•>.« 50 

jurisdiction defined • 51 

di V ided i n to three parts 52 

who may hold 53 

when held, and duration 54 

accommodations for, how provided — 55 

clerk and deputy clerks, how appointed. 55 

interpreters* appointed 55 

stenographers, appointed 65 

clerks to act as clerks of oyer and terminer 65 

jttdge <rf »»»♦!•.♦» ...*»».♦».».».»♦».»♦.»♦»..».... 68, 66 
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COURTS OF SPECIAL SESSIONS. SECricnr. 

not deemed courts of record, when 11 

other than in New York and Albany 66 

lurisdiction defined 56 

[arisdicUou exclusive « 67 

urisdiction limited 68 

juribdiclion to try and punish 59 

Id. .limitations 59 

in Brooklyn, Jurisdiction GO 

in Oswego 61 

-«> to be held by one justice 62 

id., unless otherwise provided 02 

recorder of city may hold 63 

jn New York city 64, 741 

jurisdiction defined 64 

clerks, stenographers, interpreters, etc., appointed by 

police Justices 65 

term of office of appointees 66 

when held 67 

in Albany 63-73 

id., Jurisdiction defined 68 

id. , to be held by recorder and one Justice 69 

id., county Judge may hold in absence of recorder 69 

id., if both absent, elerk must adjourn 70 

id. , officers, number and how designated 71 

id., clerk of Albany county is clerk of. 73 

id., to be held every Tuesday 73 

Proceedings In. 

charfl^e to be read to defendant , 699 

he must plead thereto 699 

the plea, and how put in 700 

court must try issue unless defendant demand Jury. . 702 

jury how summoned 703 

returning list of Jury 704 

failure to return Jury list, how punished. ■ 709 

proceedings on drawing 705, 706 

chaellengcs to panel (.r Jurors 707 

id. , same as on indictment for misdemeanor 707 

id., to be tried by the court 707 

talesmen when and how ordered 706 

lury, how constituted 710 

Id., oath to be administered 711 

trial how conducted 712, 718 

verdict how delivered 714 

discharge of Jury without verdict, when 715 

id., re-trial in such cases 716 

Inagment of fine and imprisonment 718 

id., extent of 718 

/ acquittal, proceedings on 717 

J)rosecutor may be ordered to pay costs 717 
udgment for costs 720 

conviction, certificate of, form 721, 722 

id., to be filed in clerk's office 723 

id., conclnsive evidence of facts recited 734 

Judgment by whom executed 726 

fine by whom received 726, 727 

fine to be paid into county treasury 726, 737 

punishment for neglect to pay fine by 788 
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COURTS OF SPECIAIi SESSIONS— Conttntted. Section. 

Proceedings In. 

subpoenas issued by court 729 

id., disobedience how punibhed 729 

jurors punished for non-attendance 730 

fees, none to juror or witness in 731 

preliminary examination when dispensed with 732 

defendant may be commited, etc 733 

commitment of prisoner, form 734 

sentence of, by whom executed 735 

defendant may be bailed in 736 

bail, how aud by whom taken 737 

undertaking: in, form of 73J 

id., when forfeited, action on 733 

id. , forfeiture, how remitted 740 

Appeals From. 

judgment reviewable only on appeal. ....../ 749 

Ibr what causes allowed. 760 

how taken .- 751 

allowance of by judge 752 

discharge of defendant on 753 

stay of proceedings on 753 

undertaking on stay to be filed 753, 754 

affidavit and allowance to be delivered to magistrate. 755 

when appeal deemed taken 755 

return, now and when made 756 

return, how compelled 757 

amended return on -758 

how brought to ar^ment 759 

dismissal of for fadurc 760 

service of return on district attorney 76i 

dismissal of for failure to serve. 761 

ar^mcnt 762 

to De heard on original return 763 

What judgment to he rendered 764 

judgment to be entered on minutes 765 

proceedings on alHi'mance 766 

reversal, proceedings on 767 

new trial on, where had 768 

proceodings on, to carry judgment into effect to be 

had in court of sessions 769 

appeal from judgment of affirmance 770 

bail on 770 

judgment of supreme court on, final 771 

proceedings on 772 

{See Albany Special Sessions ; New York 

Special Sessions, infra.) 

COURT OF SPECIAL SESSIONS, ALBANY. 

iurisdiction defined 68 

)ench warrant in 68 

held by recorder and justice 69 

county Judge may hold, when 69 

clerk may adjourn court 70 

ofilcers of, number and designation 71 

clerk of Albany county is clerk of. 72 

whenand where held 73 



' 
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COURT OF SPECIAIi 8SSStOKS» ALBANY— C<m«fme«<{. 

Proceedings On. SECTIOk. 

how court to proceed. ....... i 741 

trial, if defendaut reqaests 742 

or omits to give bail 742 

if Jury demanded, proceedings 713 

no Jury trial • 714 

subpoenai for witnesses * 715 

fines to be received by clwk 746 

Or&hcrift 717 

transcript of conviction need not bo died* 748 

copy of minatescondasive 74S 

(act amending, see ch. StJl, Laws of 1881 » 

COTTRT OP SPECIAL SESSIONS* NEW YORK. 

Jarisdiction defined e4 

officers, how appointed 65 

terms of office. ...» * 63 

when held 67 

COURT, SUPERIOR, OP BUFPALO. 

lurisdiction defined * 28 

bywhomheld 29 

atleajBt four terms of .....* 30 

COURT, SUPREME. 

impeachment and removal of Jostice of. . 12 

Justice of, may hold oyer and terminer 23 

id., may order out militia, when Ill 

general term of may remove juetioeS) etc 132 

justice of Is a magistrate .. ■ *.... 147 

may remove indictment *;... 346 

may stay trial for that purpose • » 347 

id. , must indorse decision on papers presented 848 

must cause papers on stay to be filed.... ^ 3(8 

second application not allowed 349 

proceedthgs on removal of indictment by 351 

not to grrant reprieve 495 

not to suspend execution of death penalty 495 

duty on inqniry going as to sanity of convict 496 

may issue warrant for arrest of person sentenced to death 

after time fixed for execution has passed 6QS 

id. , defendant to be brought before geneta.1 term 603 

id., proceedings ihcreon 604 

appeals to, byaefondant 517 

appeals to by people 513 

appeals fV^m, to court of appeals 519 

au appeals mattelr of right 520 

appeals in, to be taken in one year 521 

appeals f^om and to, how taken 582, 9311 

appeal by people does not stay proceeiUngs 066 

certificate of reasonable doul>t operates as stay 527, 528 

stay to be granted on notice, when 889 

effect of stay 530, fill 

Judgment roll on appeal to, where filed. 68S 

appeal to, how brought to argument ......835 

notice of argument in..... 087 

appellant to furnish papers in, onappeiili*.i..«.» ». 
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COTTBT, dXTPREME— ConHmiai. Sscnov. 

proceodinga tberein ft89, 640 

defemlant need not bo present On argnm^i^t of appeal. . . 541 

iadffment 642, 649 

Daif may be taken by, wben b5i^-55if 

id., proceedings on taking 654-577 

indorsement by, on snbpcena 618 

may order conditional examination 624 

may issae commission 641 

appeals to,fhnncom't of sessions, on Judgment of special 

sessions 77o 

appeal in special sessions 770 

appeals to, on Judgment of special sessions 770 

jadgment of, final 771 

id . , proceedings thereon 772 

(See MAGIST31ATES.) 

COURT FOR THE TBIAL OF IMPEACHMENTS. 

inrisdiotiite defined 12 

now composed 13 

presiding Judge 14 

clerks and officers 16 

sealof the <J<^wrt.». ^ 16 

time of holding 17 

oath to members%>^ .»«.... 18 

no member to act till fiwom 18 

adjoarnments 19 

writand process..... ■ 20 

compensation Of members 20 

proceedings on trial 113-<13l 

articles of impeachment. 118 

id., copy to be served on defendant 119 

id., service, how made 120 

id. , proceedings on defiinlt 121 

if defendant in, appears he must answer 122 

objection or denial in by defendmit 123 

id., proceedings thereon 124 

two-thirds necessary to convict in 125 

resolution of judgment in 126 

Id. , on adoption becomes Judgment 127 

nature of Judgment by 128 

officer impeached not to act 129 

impeachment of president of senate 130 

juugment no bar to proseoation I3X 

CRIME. 

no punishment for, but on conviction 8 

must be prosecuted by indictment 4 

id. , exceptions to rule enumerated 4 

proceedings to punish, defined 6 

(See Criminal Action.) 

party proseeutine, plaintiff « 6 

party charged wi€h, defendant...... 7 

rights of defendant 8 

{See Defendant.) 

lio second pi*osectition for.«. «.. 9 

defendant not to b^ unnecessarily restrained 10 

19 .► 
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CBJME—ConHnued. Sbctiok. 

Jurisdiction of Courts. 

courts having Jurisdiction of 11 

cognizable by oyer and terminer 22 

by city coui't or Brooklyn 26 

by superior court of Buffalo 28 

by other city courts , 3] 

by courts or sessions 39 

by court of general sessions fil 

by courts ofspecial sessions 56 

exclusive jurisdiction over 67 

by special sessions New York 64 

by special sessions Albany 68 

by police courts 74 

Prevention Of. 

resistance to commission of 79-Sl 

how pre v en ted 82 

security to keep the peace : 84-99 

Impeachment, not a bar to prosecution for 131 

liocal Jurisdiction Of. 

person leaving state with intent to commit 133 

committed in two counties 134 

on or near boundary line 135 

on vessel or railroad 137, 138 

libel in newspaper 138 

when within foreign Jurisdiction 139 

determination in another county, a bar 140 

Limitation of Actions For. 

murder ; 141 

other crimes U2 

if defendant absent fVom state 143 

when indictment deemed found 144 

Information. 

"information" for, defined 145 

" magistrate " defined 146 

id . , *' enumerated " 147 

"Warrant of Arrest for— (5ee Warrant op Arrest.) 

Examination Ot—iSee Examination,) 

Indictment For. 

libel, indictment 289 

forgery 290 

peijury 291 

(See Indictment.) 

Trial For. 

treason, evidence required 896. 897 

outlawry on condition 814-826 

conspiracy 896 

on testimony of accomplice 809 

on confession of defendant , 896 

{See Trial.) 
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CBJME—CofOiniud, 8RGTIOM. 

Bail Of. 

punishable with death not bailable 652 

other cases 558 

(1800 Bail.) 

Compromise Of— (See Compbomjse of Cbimes.) 
Appeal— i<See Appeajl.) 

CRIMINAL ACTION. 

defioed 6 

parties to, how designated 7 

how prosecuted 6 

defendant in entitled to speedy trial 8 

ic . , entitled to counsel in 8 

to produce witnesses 8 

delendaat id . , not compellable to testify. 10 

courts having jurisdiction of. 11 

id. , presumed innocent until contrary be proved 389 

Time of Commencing. % 142 

in murder cases 141 

when defendant absent f^om state 143 

when deemed commenced 144 

Jurisdiction Of. 

pei'son leaving state to commit crime 133 

crime committed in two counties. . ^ • 134 

on or near boundary of counties 133 

on board vessel or railroad 136, 137 

libel in newspaper 138 

crime within foreign Jurisdiction 139 

within jurisdiction of another county 140 

id., when a bar : 140 

arrest in— {See Arret.) 
examination in— {See Examination.) 
indictment in— {See Indictmemt.) 

Bemoval Of. 

writs for removal abolished 343 

how removed 344 

id , application and order 346, 348 

stay of^proceedings on , 347 

proceedings on order for 350, 363 

Trial Ot—{See Trial.) 

Bail lu—{See Bail.) 

Appeals— {(See Appeal.) 

Appeals In. 

writs of error and certiorari abolished 616 

mode of reviewing Judgment in 616 

appellant defined ' 516 

respondent defined 516 

title of, not changed on appeal 616 

Arrest in— {See Arrest.) 

Examination— (i9ee Examinatioit. ) 
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CBIMIKAL ACTION— Conlintttti. Bbchov. 

Indictmenir— (iSte Indictment.) 

Trial— {^te Trial.) 

Dismissal Of. 

onfkilnre to indict fl67 

on failure to try indictment t 668 

when ordered 668 

court may order continuance Ibr cause 66d 

defendant discharged on 670 

bail exonerated, de[>osit refunded 670 

court may order on its own motion 671 

ou motion of district attorney 671 

nolle prosequi abolibhed 672 

none other than provided herein €78 

bar to second prosecution, when 673 

not bar if offense be felony 673 

CEIMINAL CONTEMPTS— (5ee Contempt.) 

CRIMINAL, HABITUAL. 

when convict may be adjndged 510 

judgment, how entered 511 

id., copy of, to be circulated 511 

liability of, to arrest *. 513 

summary arrest of 513 

asdisoraerly pecson ; 512 

in possession of dangerous weapons 612 

under suspicious circumstances 512 

evidence of character of 513 

may be described as, in indictment, etc 513 

premises of, maybe searched 514 

CEIMINAL STATISTICS. 

district attorney to fhrnisb eftateioQentB to clerk d41 

clerk must transmit id . , to secretary of state 1. . . 942 

clerk must also send additional statement i . . 943 

must send copies special sessions conviction A . 944 

Bberiff must import c6nvlctions to secretary i . 915 

what sheriff repoit must contain .\ 945 

id. , additional report its contents .\ 9M 

form of reports required \947 

consequence of neglect to report •. . . . 

regarding provisions to be published 

iSet Habitual Criminals.) 

CRUELTY TO ANIMALS. . 

\pffense, jurisdiction of special sessions 06^ 

e>(clusive Jurisdiction over 57 N 

CUMULATIVE EVIDENCE— (5^465.) \ 

'CU8T0DYV. 

retaking to.fter escape or rescue trom 186 

discharge tvora, on bail 1S2 

commitment to, on examination 208 

of witness.... s.... ...,,,.. '...!..!!! 218 

defendant in, m.ay be brono^ht fn fbr arraignment 



CUSTODY— OonWitwed. Section. 

on bail mav be committed to actual, when SOB 

discharge irom, on setting aside indictment 817 

detention in like case ^8 

discharge fi'om, on allowance of demurrer 828, 829 

removalof, on removal of indictment 3C^ 

discharge from, on discharge of jory 404, 4w 

aaer verdict 452, 468 

on defense of insanitv 454 

on arrest of j ndgment 470 

in special ae6&ion&—(See Courts, 66.) 

(See Bail, Appjbal.) 

D. 

DANGEROUS WEAPONS. 

carrying of. by habitual criminal S12 

searching person charged with felony for 

DEATH. 

of witness, deposition read, when 8 

warrant for execution .' 491 

of surety in undertalcing of bail 699 

Id. , defendant may be recommitted alter 699 

inquest in case of sudden 773 

under suspicions circumstances 773 

by suicide 778 

likely to result from wound 773 

civil, in cases of treason 819 

DEATH PENALTY. 

conscientious scruples against, ground of challenge 877 

id., juror cannot be compelled to serve 377 

warrant for execution 491 

time of execution 493 

in cases of, papera to be sent to governor 493 

id., governor may consult judges 494 

id , governor only can reprieve 496 

insanity of convict, proceedings on 496-499 

f>regnancy of female convict under 500 
d. , proceedings on 600-502 

when day of execution has passed, proceedings 503 

id., court to inquire and direct execution 504 

mode of punishment 505 

where inflicted 506 

who to be present at 507 

certificate of execution of 508 

when execution may be in adjoining county 609 

{See JuDOitENT.) 

DECISION. 

of law, defendant may except to 419, 465 

of Judge on application for bail, final, when 563, 666 

DEFAULT. 

Judgment of affirmance by, on appeal 647 
hdgmcht of reversal by, not allowed 547 
d., appeals from special session 763 
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DKrECTIVB VERDICT— (fiTecVBBDlCT. ) Section. 

DEFECTS. 

in Jadgment, court may order new trial for 468 

(^S^eeJuDOUENT.) 

DEFENDANT. 

in criminal action, defined 7 

Bights of, Generally. 

to speedy and public trial 8 

to counsel 8 

to produce witnesses 8 

to oe confronted with witnesses 8 

to cross-examine witnesses 8 

to defend in person 8 

not subject to second nrosecntion 9 

not to testify against nimself 10 

to be brought before magistrate 165 

unnecessary restraint 10, ITS 

to be admitted to bail— (<sree Bail.) 
on arrest— (iSee Arrest ) 

to be informed of cause of arrest 173 

to move to set aside indictment S13 

to demur or plead % 321, 832 

to have indictment removed 138, 843 

on joint trial must sever challenges 360 

to be acquitted on reasonable doubt 3S9 

presumed innocent 389 

to testif^r in his own behalf in all cases 393 

confession of, when receivable in evidence 395 

must be connecteil with crime 399 

may be convicted of crime included in charge 44A 

must be remanded on special verdict and conviction, 453 

to take exceptions, when 456 

to exceptions 455 

tonew trial 466 

to new trial, when 466 

to move in arrest of Judgment 467 

sentence to death of, how reprieved 495 

to appeal 617 

need not be present on argument of appeal 541 

to give bail 550 

mav surrender himself if on bail 590 

on bail, may be re committed, when 306, 422, 599 

to have subpoenas issued 611 

to conditional examination of witnesses 620 

insanity of, inquiry into 49B, 658 

commission and proceedings on 496, 659 

to have commission for witnessoss 650 

in special sessions 748-771 

Before Magistrate— (5ee Examination.) 

On Trial, After Indictment— (5ee Trial.) 

On Appeal— (<8'ee Appeal.) 

DEFENSE. 

of insanity, how presented , S36 

id., verdict on, to state ftict 454 

{See Pleading.) 
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I J[)EFlNmONS. Section. 

ci'imlntil action 5 

magifttrute 146 

challenge to the panel S6I 

peremptory challenge S72 

challenge, percniptoi7 872 

challenge lor caase 874 

bias, implied 376 

actnal bias 876 

general verdict 437 

verdict, gpecial 438 

new trial 463 

motion in arrest of judgment 467 

Erison 606 
abitnal criminal 510 

I respondent 616 

appellant 616 

! admission to bail 690 

bail, taking of. 661 

magistrate in bastardy cases 842 

complainant in special proceedings. 950 

defendant 7, 860 

peace oflicer 154, 960 

Of Terras. 

" persons *' includes corporation 9B5 

" writing, '*i)rinting if56 

"oath," afnrmation 957 

"signature," mark 958 

* * magistrate " 939 

" peace officer '' 164, 960 

*' court of sessions " Includes general sessions 961 

DEGREES. 

crime consisting of different, verdict in cases o£ 444 

DELAY. 

person arrested to be brought before magistrate, with- 
ont nnneoessary ; 166 

DEMAND. 

oftrialbyjury in special sessions 702 

of return of Aigitive bv governor. 836 

no fees to officer for procuring id., on 837 

DEMURRER. 

to ind ictmen t, vrben put in 822 

grounds of. 828 

now put in 824 

'When disregarded 824 

when heard 825 

Judgment on, to be entered 326 
udgment must allow or disallow 826 
d., when final. 327 

resubmission after allowance of 327 

proceedings afrer allowance of 8-27-329 

f pleading after disallowance of, effect of failure to plead 

over 330 

what objections must be taken by 831 

I 
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DSPARTtTRI!. Bnctftm* 

from forms of pleadinff invalidates, when 684 

ftom form of proceedings in validates,when 684 

DEPOSIT INSTEAD OF BAIL. 

refunded on arrest of Judgment, 470 

when and how made 586 

certiflcate of, dlschai-ge on 453, 475, 586, 696-8 

after bail 687 

bail after 588 

applioation of. if forjblted 680 

surplus of, refunded 689 

surrender after , 590 

to be reftinded on surrender by bail 592 

mode of obtaining return ofl 593 

forlbiture of, cases 693 

bow discharged 594 

how disposed of on forfeiture 586 

remission of forfeiture of. , 597 

defendant may be recommitted after , 599 

In what cases oy whom. .599 

contents of order 600 

arrest thereon 601 

proceedings on ari>eBt 602, 60S 

new bail may be taken ....... 603 

by whom, form of. 604, 605 

how put in 606 

by insane defendant , 660 

refunded on dismissal of action 670 

DEPOSITIONS. 

of witne^is fbr people when read on trial , 8 

on examination before magistrate 194 

to be read to defendan on examination 104 

on examination before magistrate t 904, 208 

to be authenticated 204, 208 

form and nature of 201, 20d 

bow kept and infapected 2(i.~> 

defendant entitled to copies of. ,. 206 

to be returned to trial court %^l 

on conditional examination, as evidence. 631, 63i 

objections to 633- 

DESCRIPTION. 

of offense in warrant 151 

id., on indictment 27.'( 

in indictment, of person 281 

in warrant, etc. , of habitnal criminal 613 

{See MI8DK8CRIPTIOM.) 

DISCHARGE. 

of defendant after Judgment on appeal. . . . , 646 

on dismissal of action CTO 

DISCHARGE OE JURY BY COURT. 

when it has no Jurisdiction of crime 402 

when flBLCt8 charged constitute no crime. , . 406 

on failure to agree 425 

id. , in special sessions , , , , 712 



WDTSSSL m 

BisoBirnoir. 8B0TIOV. 

bail, matter of; when 6&8 

i4-«QQ<^peal U6 

DISMISS Ali. 

of charge by grandjnry, effect of 270 

of appeal 633, 634 

of cnmiual action, when ordered 667 

before iudictment, after, id 6d8 

order for 673 

DISMISSAL OP ACTION. 

for want of prosecution • 667-669 

after indictment. 668, 660 

disi^hargo «>f dciendant on 670 

exonoration of bail, etc 670 

by court in fVirtherance of Justice 071 

nol. proa, abolished 672 

bar to further prosecution except In cases of felony 673 

DISORDERLY PERSONS. 

eon viotioos of, reviewable by courts of sessions ^ 

classified and defined 893 

complaint against 9U0 

warrant against 900 

proci-edings against 9U0 

Becurity required f^om l^Ol 

id., form and nature of. 901 

if security given for, to be discharged 902 

conviction of 9J2 

certificate of id., form 902 

id., constitutes record of ooaviction 903 

punishment of 903 

iinderuking of, when forfeited 904 

id., bow prosecuted, proceeds 905 

nevy^ surety niivy be required for 906 

when committed, how discharged 907 

keeper of prison to return list of 906 

examination by court of sessions in cases of. 909 

court of sessions may discharge, when 910 

id., may order couiinement 911 

employment to be provided for, on conviction 912 

expenses of id 912 

sale of labor Qf 913 

proceeds of id., to be accounted for 913 

DISQUALIFICATION. 

of justice of sessions, appointment in place of. 43 

of county j udge, proceedings to be transferred 44 

of grand juror 239 

of trial juror 375,376, 877 

DISTRICT ATTORNEY. 

* DutiesOf. 

to inform court of breach of undertaking to keep 

peace 98 

incases of riots 115 

to advise grand jury 262 

to attend grand jury 268 

to have access to grand jury 26^ 
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DISTRICT ATTORNEY— Ccw«ntt«l. SBCXIOir. 

Duties Of. 

to arraign |>risoners 309 

on application for removal of indictment. 346 

to open case on trial 388 

when court has n<it jarisdiction 403, 405 

to attend on commission on insanity ^ 

to apply lor wairaut on death sentence 603 

to sign certificate of execution 608 

on application ; for stay of proceedings 629 

id., for bail, in cities 66U, 671 

\ id., for bail on appeal 6S4 

} to bring action on forfeited undertaking 697 

/ on application ; for remission of forfeiture of bail .- . . 698 

id., for conditional examination. 626-628 

id., for commission 642-649 

id., for pardon 696-696 

to apply for outlawry 814 

on arrest of fugitive from justice 838 

to enforce bastardy undertakings 881 

to furnish criminal statistics 941 

Powers and Rights of. 

may be present at examination before magistrate. ... 203 

may inspect depositions taken 206 

may appear before grand jury, except when vote is 

being taken 261 

may issue bench warrants 68, 300 

may consent that jur> take exhibits 4*25 

may consent to discharge of jury 428 

may waive notice of application for bail 671 

may examine sureties on oath 673 

may issue subpoenas 609-610 

may move for dismissal of action 671 

may not nol. proa, action 678 

on appeals from special sessions 769-702 

Notices To. 

on application, for removal of indictment 846 

on return of jury for information 427 

on application for arrest of judgment 469 

of conviciion of habitual criminal 611 

of appeal 628 

on application ; for stay of proceedings 029 

id., for bail in cities .".. 660^71 

id., for bail on appeal 684 

id., lor surrender of bail 692 

id., for conditional examination. 626 

id., for commission 642, 645 

id., for pardon.... 696 

DIVISIONS. 

of this Code 2 

DOCKETING. 

of transcript Judgment of outlawry 820 

DOOR. 

outer, etc., may be broken 175,178, 780 
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DOUBT. Section. 

jury to convict oi ^owest degree in cases of. 390 

reasonable, defendant to be acquitted on 389 

certificate of, on appeal, operates as stay 527, 628 

(See Ueasonable Doubt.) 

DRAWING. 

of grand Jury, when 225-227, 232 

irregularities in, ground of clialienge 238 

DUELLING. 

olfense against laws of, Jurisdiction 138 

DU&£SS--(<See CoarEssioN.) 

E. 

ELECTION. 

of defendant, trial at special sessions 69, 211 

of separate trials 891 

EMBEZZLED PROPERTY.— {/See Propekty.) 

t 

ENTITLING AFFIDAVITS. 

in criminal actions 683 

in special proceedings not necessary 951 

ENTRY OF JUDGMENT. 

sufficient warrant for conviction 486 

Copy to stierifT on conviction 486 

id , no other warrant necessaiy 486 

to be delivered to keeper of prison 489 

faiRONEOUS NAME. 

in indictment, effect of 277 

on arraignment 310 

ERROR. 

writs of, abolished. 616 

technical, disregarded on appeal 642 

do, in pleadings, eflect of 684 

do , o ther proceedings 684 

ESCAPE. 

officer may use force on attempt to 174 

deltsndant may be retaken after at any time or place in 

state 186 

enter door maybe broken, etc 187 

ESTATE. 

of absconding parent applied to support of Ikmily— (5e« ^ 
PooB Persons.) 

of convicted traitor forfeited 819 

(See Escheat, Outulwry.) 

EVIDENCE, 

before magistrate, oblectionsto 204 

receivable by grancl jury 266, 266 

id., notbound to hear defendants 267 
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EVIDENCE— CofiKntied SscxiOK. 

on what, iniiictmeut should be foand ' fS% 

on trial of challenges 884 

rules of, prescribed S9S 

same as in civil cases, except as herein piovid^d 399 

confession, when receivable as 396 

id., not uullicient alone to convict 3gS 

on trials lor treason, what necessary 39b 

id., roust coiTespond with allegations 887 

conspiracy, what receivable on trial ft>r 398 

necessary to conviction for conspiracy 898 

of aocomplice to be corroborated 380 

id., what corroboralion necessary 889 

if insufficient, court may advise acquittal 410 

when court deems insufficient to convict 410 

in personal knowledge of juror 413 

{>apers and exhibits may be taken by jury 425 
d. , also notes of testimony taken by them 425 

exceptions to tc^stimoay 455 

recei vod out of court by jury, new trial for 465 

cumulative : 465 

of character of habitual criminal 513 

depoftiiions on coiiditional examination 631 

id., when excluded, objections to 632-^38 

deposition, objections to 633 

on action on bastardy bond 888 

(See Commission, Conditional Examination, Examina- 
tion ON Commission, Witness.) 

BXAMIKTATION BY MAGISTRATE. 

defendant to be informed of charge against him 188 

id., of his right to counsel 188 

time to send for counsel on 189 

officer required to carry message to counsel 189 

examination to be had unless bail given 190 

must be completed atone session 19L 

adjournments regulated 191 

defendant to be committed on unless bail be given 19f 

form of commitment 193 

depositions to be read to defendant 194 

witnesses to be subpoBuaed 194 

id., must be examined in defendant's presence 195 

id., may be cross-examined by him 195 

statement may be made by defendant 18S 

waiver of statement, note of 197 

statement, how taken 198» 199 

id., to be reduced to writing 200 

id., to be authenticated 200 

id., form of authentication 200 

delendant's witnesses to be examined 801 

• no witnesses to be present at defendant's examination. . 203 

witnesses may be excluded and kept separate 202 

at request of defendant public excludea. . . . '. ; . 203 

testimony to be reduced to writing 204 

id. , authenticated, form of and contents 204 

depositions to be kept by magistrate 208 

Sublic not allowed to inspect 206 
efendant entitled to copy on payment of Ibes 209 
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EXAMINATION BY MAGISTRATE— Con<«ntt«l. Sbctiow. 

defendant discharged, When 207 

indorsement of discharge 207 

defendant to be committed, when ^08 

indorsement of committal 208 

id., form of, when crime not bailable 209 

id .form of, when bailable 210 

del^endant to choose how he shall be tried 211 

id. . proceedings thereon 211 

order for bail on commitment, form of. 212 

form of commitment of defendant 214 

id., when to be made 213 

witnesses may be bound to appear 215 

id., security lor appearance 216 

id. , infants and married women may be bound 217 

id , refusing must be conunitted 218 

id., if unable to furnish security testimony may be taken 

conditionally 219 

id. , does not apply to prosecutor or accomplice 220 

magistrate must return depositions to next oonrt, with 

statement and undertakings 221 

EXAMINATION, CONDlTIONAL-(&d Conditional Exami- 

NATION.) 

EXAMINATION ON COMMISSION. 

trial to be stayed ••• 644 

execution of commission, proceedings on 646 

cross tnterrojs^tories 646, 617 

interrogatories and settlement 645, 6i7, 648 

direction indorsed on commission 649 

copy of i 650 to foe annexed to con^mission 651 

how returned 652,65a, 655 

id., by mail 665 

when and how filed 654, 655 

return open for inspection -. 656 

may be read In evidence 657 

objections to, how made 657 

EXCEPTIONS. 

to challenge 864, S65, 381 

on tHal of indictment 419, 4.')5 

what allowed 419, 455 

bill of, how settled and filed 456 

must be settled at ti-ial 4 457 

ornoted in writing *. 457 

how settled after trial 418 

to be served on district attorney 458 

who m ay serve amendments 458 

settlement of. 459 

time to pre p a re e n 1 arged. • . *. 460 

effect oinot serving 461 

effect of not serving nmcndnicnts 461 

{SeeClIAJJJEKGES.) 

EXCLUSIVE JURISDICTION. 

ofspeciiili^sslonslnwhat cases 67 
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KXECUTION. SEcnoir. 

Judgment ie authority tbr 486 

Id. , no other waiTant necessary 486 

commitment of defendant 487 

eheriif '6 duties in 488, 489 

id., his authority defined 490 

id., may retake prisoner 490 

id., may caII on citizen lor aid 490 

id., punishment for refusal to aid 490 

warrant for punishment of death 491 

» id., how made, and what to contain 491 

time of, fixed 492 

duties of presiding Judge 493 

id., to transmit statement to governor 493 

governor may require opinion of Judges 494 

Id., of attorney-general 494 

reprieve or buspension of 495 

id. , who m ay gran t 495 

id., when slieriff may 495, 496 

id., does not apply to stay of proceedings 495 

id., nor writ ot error or appeal 495 

insanity of convict, proceedings on 496 

id., duties of sheriff in such case 406 

id.. Jury to examine sanity 4r6 

id., district attorney, duty of 496, 497 

id., inquisition of Jury to he signed 498 

id., proceedings in 499 

id., sheriff may suspend execution 493 

id., must transmit inquisition to governor 499 

governor's duty 4C9 

female convict, pregnancy of 6U0 

J>rocecdings in 500 
ury of physicians 500 

who qualified as juror 500 

inquisition, how made 501 

sheriff may suspend execution 501 

must transmit inquisition to governor 502 

governor's duty 502 

when day of execution has passed 503 

court or justice may order prisoner before them 603 

warrant for arrest may be issued 503 

court to make inquiry, proceedings 504 

may issue new warrant of execution 504 

must be b^ hanging by neck 506 

within prison walls 506 

what deemed prison 506 

sheriff's duty 507 

who to be present at 507 

id. , physicians and citizens 507 

id., ministers, priests, and clergymen 507 

id., relatives ot prisoner 507 

id., officers, etc 607 

id., no other persons to be present 507 

certificate of execution 5QB 

id., sheriff to prepare and sign 508 

what to contain 606 

who else to sign fiOB 

io be filed in clerk's office 606 
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EXECUnO'S— Continued, SSCTIOX. 

proceedings where no county JAil 609 

sentence may be executed in contiguoas county 609 

of judgment of appellate court 546 

on corrected judgment ; 516 

of judgment, stay of. 526,527, 528* 

BXEMPTION. 

of magistrate indorsing -warrant 848-157 

firom jury duty, not ground of cliallenge 379 

EXHIBITS. 

of evidence, jury may take 425 

EXONERATION OF BAIL. 

on arrest of judgment 470 

on judgment on appeal 545 

of insane defendant 660 

on dismissal of action 670 

(^mBail.) 

EXPENSES. 

of accommodatlonfl for Jury 423 

of poor witness, how paid bl6 

Of securing fugitives from Justice 836 
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TACT. 

jury sole judges of. 419, 420 

issue olMiS^ Issue OF Fact.) 

Jury must find conclusions of 447 

FATAL INJURY. 

defendant charged with inflicting, cannot be bailed. . . . 652 

FATHER. 

absconding leaving fnmily destitute— (<^e« Parent.) 

of bastard absconding 860 

FEAR. 

confession made under influence of, not receivable in 
evidence 896 

FEES. 

police justice not to retain 78 

of clerk for copies of depositions 206 

of witnesses 394 

of poor witnesses 616 

in special sessions 731 

FELONY. 

arrest on charge of. 158 

arrestmay be made in night time 170 

arrest may be made without warrant 177 

arrest on suspicion of. ... . / 179, 188 

defendant must be present on arraignment for 297 

conviction for, ground of challenge. . 875 

aeparate trials on joint indictment 89L 

id., on jury retui'ning for instruction 427 

id., on trial for 297,427 
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FELONY— Omfiitttttt. Sbcttoit. 

id., ou i-end^i-iiig verdidt 434 

id., if not, new trial may beordcred 465 

id., on rendering of Jadfifment for ...; 473 

habitual eiiminal defined 510 

6tay of conviction on appeal..... 029 

bail on chaise of, discretionary 663 

by magistrate -. 557 

bail, alter indictment for 079, 600, 653 

bail for, in cities, notice required 66<M»71 

id., form of 581 

id., qualification and Justification of 682 

cannot be compromised 663 

crime committed with intent to commit 663 

dismissal of action l^or, not a bar 678 

FEMALE. 

pregnancy of convict 600 

id., proceedings thereon 601 

id., governor may commute sentence 003 

i^ee Mabri]»> Woman.) 

FILIATION. 

order of, in bastardy cases.. 850 

FINAL ADJOURNMENT. 

of court discharges jury 481 

FINDING OF INDICTMENT— (5^ Indictment.) 

FINE. 

judgment for, may direct imprisonment... ...... ...^ 461 

extent of inn)risonment in place of. 484 

execution ofj udgment imposing^ 487, 488 

when deposit to oe applied to payment of. 589 

against corporation, collection of. 683 

extent of, in special sessions 717, 718 

to whom paid 726, 727 

FOREIGN CONVICTION OR ACQUITTAfi. 

barto indictment when ■ 130, 140 

FOREIGN VESSEL. 

conviction of master of, punishment may be remitted. . . 674 

FOREMAN. 

of grand Jnry, appointment of. 244 

id, oath of 245 

id. , to swenr witnesses ^S 

id. , must sign indorsement on indictment 268, ^69 

id., must present indictments 273 

of trial Jury to announce verdict • 435 

FORFEITURE. 

of deposit— (£ree DBPOSrirV 

of undertaking of bail— (5ee Bail). 

of property or outlaw 617 

FORGERY. 

indictment Ibr, when instrument deeitroyed 290 
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FORMER CONVICTION OR ACQUITTAL. SECfTlOW. 

bar to second pi-osecution « 9 

mast be pleaded 882 

plea of not gailty does nofc include 339 

evidence ot, not receivable nnUer plea of not guilty .... 339 

what deemed 840, 341 

form of verdict on plea of. 487 

motion lor arrest ofji^djnsient on verdict 467-471 

judgment onspeciaL vemct on plea of. ...» 442 

I FORMER VERDICT. 

not to be referred to on new trial 464 

whonnota bar 470 

^ FORMS. 

atatement by prisoner 196, 200 

deposition before magistrate. .... * « . « 201 

discharge by magistrate 207 

of pleading, abolished , 973 

indictments ,* 976-292 

arraignments 808,309 

pleas to indictment * < . . 334 

challenge to panel trial Jury < 363 

verdicts, general and special 437-440 

inquisitlone .*........ 486,501 

I subpoenas 612,613 

depositions on conditional examination 629 

Summons against corporations , . . 676 

pleas in special sessions. 700 

subpoena, N. Y. special sessions 745 

allowance of appeal from speoial sessions 752 

Terdict of coroner's jury. 777 

search warrant 797, 801 

, id., receipt for property 803 

id., Inventory of property 805 

in proceedings against masters, apprentices, etc 031-936 

Affidavits. 

OL application for conditional examination. 622 

id., tor commission 639 

id., lor allowance of appeal f^om special sessions. ... 761 

Bench Warrants. 

by clerk, for felony...-, 801 

id., for misdemeanor 802 

id., for bailable crime 803 

after conviction * 477 

Oertifleates. 

of taking bail.. 210 

of execution of death penalty 608 

of conviction^ special sessions 7dl, 722 

id., vagrant 891 

id., disorderly person 902 

Ck>mmitments. 

for examination *,*,, «.«... 193 

on holding to answer 218, 214 

by speciafsessions 734 

20 
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FORMS— ConJintKci. SBcmcur. 

Indorsements. 

on warrants, for senrice in another county 1S6 

of indictments ... 268 

of benoti warrant 808 

of warrant, in bastardy 84S 

Judgments. 

of conviction on impeachment 12S 

of o ntlawry 818 

on complaint against master 936 

Notices. 

of appeal 622 

of application, for bail in cities 671 

id., for pardon (J96 

of appeal to court of sessions in bastardy cases 862 

Oath. 

of foreman of grand Jury... 245 

of grand jurors generally 246 

to grand juror after impanelling 247 

of officer in charge of trial jury 414, 421 

of jury in special sessions 711 

of officer in charge of Jury in special sessions 713 

Orders. 

for commitment by magistrate 208 

id., when not bailable 209 

id., when bailable 212 

for bail, by court 661 

id., by magistrate 662 

for discharge of defendant on bail 676 

for ro-commitment after bail 600, 603 

for conditional examination 625, 626 

for commission 643 

for commitment of insane prisoner 659 

for compromise of crime 664 

of aUation 860 

Beports. 

of criminal statistics, by district attorney 941, 947 

id., by clerk 943, 947 

id., by sheriff .• 946-947 

Undertakings. 

for appearance of witness 21o, 216 

of bail, generally 668 

id., alter indictment 681 

id., ongtay, on appeal 656, 686 

id., on re-commitment 605 

id., in special sessions 738 

id., on appeal from special sessions • 758 

bastardy, on arrest of father in i nother county 844 

id., on adjournment 849 

id., alter order of llliation 850 

by disorderly person 901 
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I VOBMS-^ConUnued, Section. 

"Warrant. 

ofaiTest, by magistrate 151, 152 

for execation of death penalty...... 491 

of aiTcst, by coroner 781 

in bastardy 841 

{See Bench Waerants, Indorsements, Search Warrants. ) 

; Writ Or Process. 

of court, for trial of impeachments 20 

id., oyer and terminer 85 

id , of sessions 48 

1 FORTUNE TELLERS. 

disorderly persons 899 

FUGITIVES PROM ANOTHER STATE OR TERRITORY. 

to be delivered up on demand of executive 827 

magistrate may issue warrant against 8*28 

id., proceedings thereon 829 

when and how to be committed • 830 

admission of, to bail 831 

notice of arrest of, to be given 832 

notice to executive of other state of arrest of. 833 

discharged, when 834 

magistrate must return proceedings 835 

FUGITIVES FROM JUSTICE FROM THIS STATE. 

expenses or demanding, etc. , how paid 836 

no public officer to receive compensation 837 

FULTON AND HAMILTON. 

when deemed one county 21 

a 

GAMBLERS. 

disordprly persons. 899 

GENERAL OAUSES OF CHALLENGE. 

to jurors, enumerated 375 

GSNERAL PROVISIONS. 

nuisance, abatement of 953 

code not retroactive unless declared 954 

words used in present include future tense 955 

masculine includes other genders 955 

singular includes plural number , 955 

word ** person " includes corporation ^ . . . 955 

word ** writing " includes printing. 956 

word "oath "includes affirmation 957 

signature includes mark 958 

magistrate includes officers in f 147 960 

court of sessions includes N . Y. court of sessions 961 

GENERAL SESSIONS, NEW YORK 16 

<3tENERAL TERM. 

may remove justices, clerks, etc 132 

3analo superior court Jurisdiction 28 



ti*ea9oii and 
may suspend 
most report 
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GENERAL YERDICT—i 506 Vebdict.) SBOTIOK. 

GENESEE COUNTT. 

grand jorQrs ia ..••••••.*•••.••••••.•••• 28&-23S 

GOSPEL 

minUters of, may bepreMBftmiexMvttoii;...* 607 

GOVERNOR; 

on impeachment of, who preddM...*..* IS, 14 

id., \rnen process resislecl • 103 

proclamation of insurrection by ..•«... 115 

may order out mililary force 116, 117 

papers to be sent lo, in capital cases. •••• tfS 

may require opinions of jodgee • ••. 494 

id., of attorney general 494 

may grant reprieve 48S 

inquisition on insanity to be sent to 499 

duty of, in case of insanity of conviet « •• ... 489 

Id. , in case of prognant female convict 601, 602 

panioning power of , , 692 

reprieves and commntotions by 693 

conditional pardons, etc., by , 692 

mpeachment, power in cases ot .693, 693 

d execution of sentence .406, 693 

to legislature of pardons, etc .... 694 

may require information from judges and diatrict attor- 
ney on application for pardon 696 

may publish notice of application .... 697 

papers before, to be lllea with secretary of state ........ 666 

{See Lieutenant Govsbmor.) 

eRAND JURORS. 

mode of selection— (Siec Gband Jurt.) 

may be challenged as trial Juror when 877 

GRAND JURY. _^ 

defined 128 

number of jurors = .....••• 224 

for what courts to be drawn... 226 

may also be drawn for other courts. « ......••• S26 

order for, must be entered on the minutes 227 

id., If made by snnerrisors copy to be IDed 827 

misdescription of court does not invalidate order Ibr. ... 228 

mode of selecting prescribed by apt oial statutes 229 

if sixteen do not attend, additional to be drawn. 230 

manner of drawing additioiMd jurors. ..•••• 231 

sheriff to summon 882 

when may be designated from bystanders 833 

in Genesee, Orleans and St Lawrence counties. 233 

sheriff roust summon additional inrors. 884 

if crime be committed during sitting of eonrt, anothsr 

may besnmmoned 836 

bow drawn when more than twenty-tbree attend. ....... 896 

who may challenge juror 837 

no ohaUengf allowed to panel or arxay ...., 

court may discharge panel ,,, 

causes of discharge enumerated ___ 

ohaUenge to individual Juror, eanses 888 

obaUenges^ how made and trM , 840 
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GJELAKD JURY^Cantinued. Sbotiov. 

challenges ma&t be allowed or digAllowed 241 

effect of allowanoe of challenge 249 

Juror discharged, in what cases 242 

mibdemeanor for juror after allowance to take part 24S 

foreman appointed by court 244 

oath of foreman, form of 249 

oath of other jurors, Ibrmof. 246 

charge of court to 248 

what conrt must charge 24S 

violation of special statute need not be charged 248 

retitement to private room 249 

clerk, how appointed, his duty 2S0 

discharge of jnry 251 

power and duty of 25'i 

loremau to administer oaihs to witnesses 283 

indictment : 254 

evMence receivable by 263 

can receive none but legal evidence 256 

not bound to hear evidence for deiendant 267 

may reqnire production of witnesses 267 

when indictment should be found by 258 

juror must declare his own knowledge 259 

most inquire into, casei of persons imprisoned 2G0 

id., management of pnblic pr sons 260 

id., misconduct of public officers 260 

entitled to tree access to public prisons 261 

may ask advice of judge or district attorney 262 

may reqnire district attorney to attend 263 

must allow district attorney to appear before them ex- 
cept when a vote is being taken 964 

Jurors roust keep proceedings secret 265 

when allowed to disclose testimony 266 

cannot be questioned for acts except for peijury 267 

GUARDIAN. 

may be challenged aa trial juror -377 

GUILTY. 

plea of. 332 

plea how put in 335 

plea by corporation 335 

pleabv counsel 335 

plea of may be withdrawn 337 

general verdict of, what it imports. 437 

{See Not Guilty.) 



HABITUAL CRIMINALS. 

who may be adjudged 610 

in what cases 610 

judgment against, to be entered 611 

Id., copies to be distributed 511 

in whax cases, liable to summary arrest 612 

description of, In indictments, complaints and warrants, 513 

evidence of character ma^' be given on trial of 613 

person and premises of, liable to search with or without 
warrant 514 
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HANGING. SECTioy. 

puniahment of death inflicted by 605 

(^eeDBATU JPenaltt.) 

HIGHER CRIME. 

when testimony shows, on trial of indictment. Jury to be 

discharged 400 

new indictment may be found for 400 

if indictment not found, new trial to be had 401 

HUDSON. 

mayor's court of, jurisdiction ..•• SI 

L 

ILLEGAL ATTEMPT. 

to taJ^e or injure property may be resisted 80 

ILLEGAL VOTING. 

jurisdiction special sessions.. 56 

ILLNESS. 

of juror during trial, court may discharge jury 416 

of witness, deposition may be talcen on 628 

IMPEACHMENT. 

articles of, to be delivered to senate 118 

copy of articles to be served on defendant, with notice. . 119 

id., when to be served 119 

id., service how made 120 

Srocecdlngs if defendant does not appear 121 
efendant must answer articles 122 

form of objection 123 

proceedings thereon 124 

two thirds must concur to convict 125 

otherwise defendant acquitted 125 

judgment on conviction for iudgmcnt of 126 

adoption of resolution for judgment of 127 

form of judgment of 128 

officer not to act after 129 

proceeding when president of senate impeached 130 

not a bar to prciecntion for crime 131 

{See Court fob Trial Of.) 

IMPLIED BIAS. 

defined 376 

{See Challenges.) 

IMPRISONMENT. 

judgment of, how executed 487 

extent of, in special sessions 717, 718 

for life, challenges on trial 373 

INDIAN. 

Kelling liquor to, jurisdiction 66 

INDICTMENT. 

not barred bv impeachment, if for crime 131 

where to be found for offense out of state 133 
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INDICTMENT— Con«n«€«i. Sectiok. 

when crime committed partly in one county and partly 

in anotlier 134 

when Clime committed on boundary or neai' it 135 

when crime committed on steamboat, etc 136 

when crime committed on railroad 137 

for libel in newspaper where to be found 138 

not to be I'ound in more than one countv 139 

conviction or acquittal in other state, a bar 139 

id., in another county 140 

when to be foand, limitation of time 141 

for murder may be found at any time 141 

all oll'enses except murder, may be found within five 

years 143 

if defendant out of state time does not run on 143 

when deemed found 144 

what crimes to be prosecuted by 4, 222 

defined 254 

when it should be found 258 

twelnre jurors must concur to find 268 

must be indorsed and signed 268 

names of witnesses to be indorsed on 271 

foreman mast present to court 272 

must be filed with clerk 272 

becomes a public i-ecord 272 

is first pleading of people 274 

what to contain 275 

form of. 276 

of defendant by fictitious name 277 

must charge but one crime, in one form 278 

separate counts in 279 

different crimes in 279 

time of offense need not be exact in 280 

misdescription of peinson injured not material in 281 

construction of language of 282 

words of statute need not be strictly followed in 283 

sufficiency of, test of. 284 

formal defect does not inyalidate 285 

id., unless prejudicial to substantial rights 285 

presumptions of law need not be stated in 286 

id. , nor matters of which Judicial notice is taken 286 

id., how judgment to be pleaded in 287 

id . J may be stated to have been duly given 287 

Junsdictional facts must be shown on ti'ial of. 287 

private statute, how pleaded in 28S 

id., court must take judicial notice of, when 288 

for libel, how drawn 2»9 

for forgery, misdescription of instrument 2L0 

for perjury, contents of 291 

for subornation of perjury, form of 291 

against several defeiulnnts 29i 

ia, one or more may be acquitted or convicted 292 

amendment of, when allowed 293 

trial to proceed alter amendment of 294 

verdict and judgment to have same effect as if there had 

been no amendment of 295 

arraignment of defendant on 296 

id., il for felony prisoner must be present ^ 
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tJSDlCTMEST^CofOiwued. SaOTUm. 

kl., if for mUdemeaaor need not be.......».«.. ^i97 

id., court may direct him to be brought in %)8 

bench warrant on, by elerk or district attorney ...• 301 

charge in, must be stated to defendant ••• 309 

must be read, if defendant demands S09 

copy of. to be farnibbed defendant on domand •.,.• 809 

SrocuetUugs if there be misnomer « . SIO 
efendant may bave time to answer •••• 311 

how to answer 312 

setting aside motion for ; when 31S 

Id . , il not made defendant waives objection 814 

id., when motion must be made.; 815 

id. , if motion denied, defendant must plead 316 

id . , if granted defendant to. be discharged, eto. ......... 317 

id . , uiiTess court re-snbmits case to another Jury 317 

id., effect of such order of re submission 318 

delVndant to be discharged if new indictment not found. 319 

order setting aside, not oar to future prosecution 320 

pleadings on part of defendant 321 

pleas to, when to be putin 322 

demurrer, grounds of 32S 

id., form and contents of 324 

id., when heard 325 

id , judgment on 323 

id., to be entered on minutes , 326 

id , if allowed judgment IS final 327 

id., when judgment IS a bar 327 

id. , court may order resubmission after 327 

id., otherwise defendant discharged 328 

id . proceedings on re-submission after 329 

if demurrer to disallowed defendant may plead again . . 390 
if he does not, judgment to be rendered in oases of mis- 
demeanor sao 

plea of not guilty to be entered in felonies , 330 

what objections to must be taken by demurrer 331 

objections to jurisdiction in, etc., how taken 331 

1)leas to; different kinds enumerated. 332 
d., how put in ,••• , 3.1S 

id., form 834 

id., of guilty, howpntin 335 

id., in case of corporation 386 

id., of insanity, how and when presented 3.16 

id . , plea of guilty may be withdrawn when 8S7 

id., plea of not guilty, effect of. 3'W 

id , what evidence receivable nnder • 830 

former acquittal what is deemed ,. 840 

variance, acquittal on .... 340 

acquittal on merits a bar 841 

when defendant stands mute plea of not guilty to be 

entered 342 

of removal of .843 

id . , all former proceedings for, abolished 84S 

id , when to be made and how ... 846-353 

{See Criminal Actioit, Removal op ) 
trial for misdemeanor may be had in absence of pneonsr. 866 

if facts show higher crime jury to be discharged 401 

trialfor felon vurisoner must be present, also at render- 
ing of verdict .....f..... ,,,.,,,,, 856. 484 



INDEX. 818 

IVBIGTMENT— Conflmced BmcTum. 

verdict on. f >r miadt^moanor need net be present 434 

Terdict, crime of different decrees, jary may And de- 
fendant guilty of interior degree 444 

in otber cafies. for offense included 445 

against several, what verdict may be rendered 446 

motion for arrestof Judgment may be founded on de- 
fects in.. 4(17 

judgment roll on oonviction must contain 485 

of habitual criminal 613 

bail on.. 678 

deXiandaut on bail may l^e recommitted after 500 

(See Bail.) 

compromise after 663, 664 

dismissal of. . 667 

if not found at next term prisoner disoharged 667 

ifnot brought to trial .:.. .. 668 

notieiMiofegiii abolished 672 

against corporation, It may appear by oonnsel 681 

errors in pleading, not inyalid 684 

number of statistics of. 048 

INDIVIDUAL JimOR 

ohallenges to— (Sto Ghallekges ) 

IKDOBSBMBNT. 

of indictment 268 

of warrants by magistratee— (iSto Wabhamts.) 

INFANT, 

aecurlty for appearance as witness 217 

{See Child.) 

INFEKIOB COURTS. 

special sessions and police courts, so deemed for certain 
purposes U 

INFORMAL VERDICT— (iSee Verdict.) 

INFORMATION. 

defined 145 

id., to be laid before magistrate 148 

nrxTrnxr (See WARRANT OF ARBBST.) 

JNJURY. 

probably fatal, no bail allowed 5S2 

INNOCENCE. ^^ 

presumption of. 880 

INQUESTS. 

oy eoroner— (<SEe0 Cobonbr.) 

INQUIRY. 

mto sanity of prisoner 658 

INQUISITION 601,609 

{See iBftAVlXT ; Pbbgnant Feicaub Cohvxot.) 
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INSAKTTT. SEcnoir. 

of witness, when depoeition maybe read 8 

ground ot* challenge to errand juror 238 

£ lea of, to indictment, now presented S36 
istruction to jury on........ 454 

Terdict on, jury to state fact •.. 454 

proceedings on, verdict of 454 

aefendani; committed to asylum 454 

id , may show cause against Judgment for 4SI 

trial of, in such a case 481 

Judgment thereon 481 

\, when defendant pleads, to indictment 658 

court may appoint commission to enquire 658 

id , if deienaant appears insane in confinement, 658 

id., unless under sentence of death 658 

id., proceedings of commission 658 

id , must take oath 658 

id , district attorney must attend 658 

id . , counsel for defendant also may attend .... 6.}8 

id ,ieport of commissioners 658 

id , trial suspended if found insane 660 

id. , may be committed to state asylum , 650 

id., exonerates his bail 609 

id , to be detained in asylum until sane 661 

id. , superintendent to notify judge of sanity ........ ... 661 

id., proceedings thereon..... 661 

id., expenses, how paid 662 

INSPECTION OF DEPOSITIONS— (iSe« Dbpositiox.) 

INSTRUCTION. 

to j ury when insanity plead ed 454 

INSUFFICIENCY. 

of bail, defendant may be arrested for 609 

INSURRECTION. 

governor may declare county in 115 

proclamation. ... « 115 

revocation of id 117 

INTENT TO COMMIT FELONY. 

crime committtcd with, cannot be compromised 663 

INTENTIONAL OMISSION. 

of sheriff in summoning Jury, challenges for 86 

INTERPRETERS. 

in general sessions. New York 55 

in special sessions, New York 66 

INTERVENTION. 

of officers to prevent crime 8S, 88 

of private person in officers aid 8S 

INTOXICATION. 

of railroad or steamboat employees 



IRREGULARITY. 

in drawing Jurors, challenge for ^^ 

oismissal of appeal for , ,, 588 



r 
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ISSUE OF FACT. Section. 

when arises 354 

on plea of not guilty ... 364 

former conviction or acquittal 854 

howtried 855 

id . , in absence of defendant 356 

id. , not on charge of felony 366 

preparation for trial of, allowed 357 

when joined commifision may issue 636 

J. 

JAIL. 

right of grand Jury to Inspect 261 

when destroyed, execution in adjoining county 609 

JAIL DELIVERY. 

by courts of oyer and terminer 22 

JOINT TRIAL. 

on indictments forMony 391 

for misdemcanord 891 

separate verdicts on 446 

JUDGES. 

not to grant reprieyes 495 

of court of appeals, members of court for trial of impeach- 
ment 13 

JUDGMENT. 

on conviction of impeachment 126 

vote upon id., to be entered 126 

form and nature of id 127, 1*28 

how pleaded in indictment 287 

on special verdict 412 

on plea of former conviction 442 

on informal verdict .' 449 

not of conviclion 449 

motion for new trial must be made before 466 

motion for arrest of, defined 4(37 

id., upon what to be founded 467 

id. 9 court may grant without modon, when 46^ 

id. , motion for, when made 469 

id. , notice of to district attorney 469 

id. , when defendant discharged on 470 

id. , when to be recommitted on 470 

time for pronouncing 471 

id., at least two da vs after verdict 472 

on conviction of felony, defendant to be present 473 

id., misdemeanor, need not be ^.... 473 

when defbndant in custody 474 

how brought before court if on bail, for 475 

id., bench warrant may bo issued 475, 476 

id , form of warrant 477 

id . , service of 478, 479 

arraignment of defendant for 480 

may be interrogated by clerk 480 

may show cause against 481 
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JUDGMENT— C<m<Jniie(i. SBCnoir. 

id., may be deXidnred pending motion 481 

what caose may be shown 481 

if caoue insni&cient judgment rendered ; 48S 

SQmmary inquiry may be had bei'ore 483 

circumatanoes of aggravation* inquiry into 483 

. id., of mitigation • 484 

to pay fine; form of 431 

m^y direct imprisonment till paid. 484 

extent of each imprisonment 484 

roll, clerk must outer 4ti5 

id., what to ooutain on appeal 486 

execution of 486 

copy of, to be delivered to keeper of prison ••.« 489 

appeals f^om, when allowed ......517* 618 

la., appeal Arom order arresting 618 

stay of, on appeal • 627, 698 

by defoult on appeal 539 

affirmance by, not allowed 639 

on appeal ; how given 643 

id., technical errors disregarded.... 642 

id. may correct 643 

id., may affirm or reverse, when.... 643 

granting new trial on appeal 643 

erroneous, may be corrected on appeal 643 

effect of reversal of, on appeal 646 

execution of, on affirmance ,« 64$ 

how entered and remitted, when new trial granted ...... 647 

Iurisdictiod of appellate court ceases after 5iS 
tow carried into effect 648 

in special sessions 717 

extent of fine and imprisonment 717 

order fining juror deemed 730 

of outlawry, nature of 818, 819 

effect of reversal of id 824 

JUDGMENT BOLL. 

clerk to make up 485 

what to contain 485 

in outlawry 821 

JUDICIAL NOTICE 

matters of which, is taken, need not be stated in indict- 
ment , 886 

of private statute, court must take.... 288 

JUGGLERS. 

disorderly persona 899 

JURISDICTION. 

of courts of original, enumerated 11 

of courts of oyer and terminer 23 

of city court of Brooklyn 26 

of superior court of Buffalo 28 

of city courts 31 

of courts of sessions 39 

of court of general sessions. New York 61 

of courts of special sessions... .....50, 67 
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JVBlSt>lCTlO^— Continued, Sbotiov. 

id., in Now York city • 64 

id., in Albany 68 

of police courts ^ 74 

objectioDto. when tebe taken.... ................. .*.82!M31 

of public offenses 13^140 

duellin&r, prizefighting, etc 133 

person leaving state to commit crime 133 

offense committed in several counties. 184, 140 

offenseonor near boundaiy , 135 

offense on board vessel or cars -. 136, 187 

libel in newspaper 138 

offense within, of an other state, etc 189 

defendant to be discharged for want of 403 

facts of, to be shown 287 

JTTBOR. 

challenged for particular cause, may be examined as a 

witness on trial tliereof 383 

bound to answer pertinent questions 388 

discharged on allowance of challenge 382 

must declare his knowledge on trial 413 

may be sworn as a witness 413 

not to form or express opinion 415 

sick, may be discharged 416 

(See Challenges, Trial, etc.) 

JTTRY. 

formation of grand jury— (Slec Grand Jury.) 
trial— (See Trial Jury.) 

Soiling of. 460 
ischarged before verdict when 428 

separation without leave 465 

exclusive Judges of fact 419, 420 

may view premises 411 

bound to receive law Arom court 410 

accommodations for, how provided 423 

misdirection of, by court 465 

new trial for misdirection to 465 

verdict by lot 465 

in courts of sessions 46, 46 

id., how designated 46 

(500 Trial, Challenges, Vbrdiot.) 

JUEY OF PHYSICIANS. 

to examine female convict. *• ..•.. 600 

id., inquisition thereon 501 

JUSTICE. 

action may be dismissed In fhrtberance of. 671 

fhgitivesfrom 827,835 

{See Fugitive from Justice.) 

JtrSTICES. 

of supreme court may grant stay of trial on indictment, 347 

of peace, may hold special sessions 62 

of peace, cannot be impeached 12 

howremovable..,«« 132 

clerks of, how removable 132 

of Justices' courts : 11-, 188 

oomrts of, when not of record f 11 
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JUSTICES' COUETS. SECTION, 
irhea deemed not of record • 11 

JUSTIFICATION. 

of bail»modeof. se^-670 

K. 

KEEPER OF PRISONS. 

daty of» ais to disorderly persons 906, 912, 913 

KEEPING PEACE. 

security for 84r-99 

KINGS COUNTY. , _ 

CityCourtof Brooklyn, jurisdiction 26 

L. 

LABEIi. 

coanterf)9iting, jurisdiction special sessions 66 

LADING. 

crime, in respect to, jurisdiction of 136, 137 

LAKE. 

crimes committed on, jurisdiction 136 

LAND. 

malicious injury to, jurisdiction 66 

LANDLORD AND TENANT. 

relation of, ground ofcliallenge 377 

LAW. 

Terdict contrarjr to, new trial on 466 

court to determine on trial , . . •• 417 

jury to determine in libel cases « 418 

decisions of, defendant may except to 419 

LAWFUL RESISTANCE. 

may be made, by whom 7i 

by party about to be injured 80 

in what cases, and to what extent. 80 

by other parties, extent.......... 81 

LAWFUL VERDICT. 

erroneous judgment on, maybe corrected by appellate 
court 643 

LEAVE OF COURT. 

dismissal of criminal action by 607 

compromise of, id 66i 

LEAVING STATE. 

to commit crime, jurisdiction • ISS 

LEGAL CONVICTION. 

no punishment except on i f 
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LEGAL EFFECT. Section. 
when jury is in doubt as to, they may find a special ver- 
dict 486 

LEGISLATURE. 

governor to make annual report of pardons, etc., to 094 

may pardon for treason 693 

LETTERS. 

carrying to and Arom prisoners, misdemeanor, jurisdic- 
tion of. 06 

LIBEL. 

in newspaper. Jurisdiction of. 188 

groceecUngs on 18i 
idictment for, pleading 2»7 

indiciment for, what to contain 2&9 

extrinsic facts need not be pleaded 289 

Jury to determine law and fucc 418 

8i>ecial verdict not to be found on trial for 436 

LIBERATION. 

ofdcer may liberate person aiding 176 

officer may break outer door, etc 176 

LICENSES. 

court of tesstons mayrevoke 89 

LIEUTENANT GOVERNOR. 

presides on trial of impeachments 14 

not to act on trial of governor 13 

articles of impeachment delivered to 1 18 

id., dutv to cause service of 119 

impeachment of, proceedings 130 

LIMITATIONS. 

jurisdiction of special sessions 58 

murder, prosecntion for, not limited 141 

other crimes indictment must bo found in Ave years. . . . 142 

except where less time prescribed by statute 142 

time not to run while defendant out of state 143 

indictment when deemed found 144 

LIQUORS. 

selling in court-houses and jails, jurisdiction 67 

LOCAL JURISDICTION. 

of public offenses 133-140 

LOTTERIES. 

violating laws in relation to, jurisdiction • 56 

LOWEST DEGREE. 

in cases of doubt, jury to convict of •.. 390 

LUNATIC. 

committee of, may be compelled to support 89 

relatives of. 914 

{See Insanity.) 
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ICAGISTRATBS. Section. 

defined 14tf, 960 

enumerated 147 

exempted Cram liftbillty, when ••. 157 

inability of, to act* who may 164 

crime iu presence of, proceedings 182 

proceedings before, on arrest. 188 

must allow oounbcl to defendant 189 

to Bond peace oOicer for counsel 189 

examination by 190 

unless defendant gives bail « . 190 

must complete examination at one session ......... 191 

cannot adjourn more than two days 191 

may commit defendant on adjonrnment 192 

must read depositions taken on information 194 

must issue subpcenas 194 

must infoi-m detieudant of his right (o make statement. . . 196 

must make note of defendant's waiver 197 

must lake statement in writing 19B» 101 

must exclude public 203 

may discharge defendant 207 

when tocommit defendant 906 

order for commitment by :........« 209 

may take bail 210 

certificate of bail taken by 9l9 

must inform defendant of his rieht to Jury trial 211 

order for bail on commitment oy..... 212 

must make commitment \ 21S 

form of commitment by ...« ........ 214 

may compel witnesses to give undertaking 215 

may require security for appearance 216 

id . , from infants and roamed women 217 

may commit for refusal, by witness, of secarity 218 

conditional examination by 819,220 

must return depositions, etc., to court 221 

may examine liabitiial criminal 514 

id., with or without warrant 514 

who may take bail.. 560 

id., of defendant held to Answer 567,558 

may examine bail on oath 573 

may receive other testimony on bail • .« « 574 

must make oidcr granting or refttsing bail 575 

form of order allowing bail 070 

may issue subpoenas * 008 

disposal of stolen prdpertyby 686, 687 

id., in bastardy cases 84S 

term, signifies what •• 959 

MALICIOUS TRESPASS. 

jurisdiction of special sessiona •••••••••«••...»•«.. 56 

MANUPACTUREE. 

counterfeiting label of...... •.•••••••••••• 66 

MARK. 

of ignorant person, included in term "signatore ".....,. 966 
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MARRIED WOMAN. Sbction. 
security for appearance of, as witness 217 

MARSHAL. 

in cities is peace officer 154 

MASTERS, APPRENTICES AND SERVANTS. 

complaint agrainst apprentice or servant 927 

grounds of complaint against 927 

warrant for, in absence of defendant 928 

execution of warrant for, by whom 929 

hearing tlie complaint against 980 

proceedingd on complaint against 930 

punishment 930 

oischarire of defendant 980 

complaint against master 931 

id. , grounds of complaint 931 

summons to be issued against master 931 

hearing the complaint id 932 

dismissal of complaint id 932 

discharge of servant or apprentice 932 

provisions as to, do not apply where money ia paid 933 

proceedings in such cases 934 

master muy be held for sessions 935 

proceedings in court of sessions 936 

court may make order, nature of 936 

complaint against clerk or apprentice 937 

where money is paid or agreed for 937 

id., proceedings thereon 937 

id. , in court ot sessions 938 

indenture of service, how assigned 939, 940 

MATERIAL DEPARTURE. 

from forms prescribed for drawing Jurors, ground of 
. challenge 862 

MATERIAL WITNESS. 

may be examined conditionally ;. 621, 622 

may be examined on commission 637 

MATRIMONY. 

child born out of, abastard , 838 

MATTER OP RIGHT. 

appeals, when 520 

bail, when 653 

id . , whe n not 653 

bail on appeal 555 

MAYOR'S COURT— (5ee Hudson, Courts; Oswego, Cousts: 
Utioa, Courts.) 

MEASURE OF DAMAGES. 

in action on bastardy bond... •. 888 

MECHANIC. 

counterfeiting label of •• ,,, 66 

MILEAGE. 

of justice of sessiona ,, 48 

21 
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MII^ITART. SfiOnos-. 

governor may order out, irben . < 105 

oUicr officers may order out Ill 

duties of 112, 113» 114 

id., in insurrecti<Ni. 115 

MINOR. 

may be cbaUeng«d as grand juror 239 

MINUTES. 

or grand jury to be kept 250 

of challenge in judgment roll.. 485 

MISCELLANEOUS PROVISIONS. 
Special Proceedings. 

parties to, how designated ttlSO 

entiti ing affidavits in 951 

subpoenas may be issned 95*2 

id., disobedience to, punished 952 

MISCONDUCT IN OFFICE. 

grand jury must inquire into 260 

of juror, ground for new trial 465 

MISDEMEANOR. 

jurisdiction of special sessions 06, 57 

arrest for 159 

ballon ]59 

arrest in night time for, when 170 

bench warrant for 302 

second application for removal of indictment for 350 

judgment on, mav be in absence of defendant 478 

five convictions for, habitual criminal 510 

bail on, before conviction, matter of right &53 

maybe compromieed, when 663 

dismissal of action a bar ^ .. •• 673 

MISDESCRIPTION . 

of instrument forged, when material 280 

of title to court does not invalidate order for grand jury, 228 

MISDIRECTION OF JURY. 

by court, ground for no w trial. 465 

MISTAKES. 

in pleadings and proceedings, effect of 684 

MITIGATING CIRCUMSTANCES. 

inquiry by court before judgment .........••• 48S 

MONET. 

maybe deposited in lieu of bail...., .•• 666 

{See Deposit.) 

MOTHER. 

of bastard must disclose fathe 866 

absconding, leaving family destitute {^ee Parent Ab- 

8COin>INO.) 

of bastard, when compelled to support chUd ,. 839, 857 
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MOTION. Section. 

to dismiss appeal, how made 633, 534 

in arrest of judgment (^ee JUDGMXirr.) 

MOUNTEBANKS. 

disorderly persons 899 

MUBDEB. 

indictment for, may be fonnd at any time 141 

prosecution for, when commenced 141 

(Sto Execution.) 
no bail on charge of 652 

N. 

NAME. 

of defendant to be specified in warrant 152 

of witnesses to be indoi*sed on indictment 271 

fictitious, \n indictment 277 

HEWSPAPEE. 

libel in, where triable -. 138 

id., change of venue, etc < 138 

indictment in one county only for libel 138 

NEW TRIALS. 

oyer and terminer may grant 82 

court of sessions may grant 89 

on special verdict 443 

who may grant 463 

in what cases 465 

effect of granting 464 

when application for, to be made 466 

granted by appellate court 543 

effect of granting id 462, 644 

defined 642 

in special sessiona— (Ste Special Sessions.) 

NEW YORK CITY. 

application for commission in 641 

disposal of property stolen in .691 

ponce justices in, may act as coroners 7c 9 

commissioners of charities in 915 

{See Court of General Sessions.) 

NEW YORK SPECIAL SESSIONS. 

jurisdiction defined 64 

officers, how appointed 65 

clerks, stenographers, interpreters 65 

terms of office of clerks, etc 66 

when held 67 

how to proceed on charge in 741- 

id., when to try 743 

if jury demanded, examination to be had 743 

trial must be by court without jury 744 

subpoenas, how issued 745 

clerk, duties of. 745 

4ncs to be paid to clerk, who must pay to comptroller. . 747 

transcript of conviction need not be filed 748 

copy minutes conclusive evidence of facts 748 

(S^ Special Sessions.) 



: 
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NIGHT-TIME. SBCmoir. 

arreet for felony mav be made in 170 

for misdemeanor, wnen allowed in 170 

NOLLE PROSEQUI. 

abolished, substitnte for 071, 672 

NOTES OP TESTIMONY. 

whenjury may take.. 426 

NOT GUILTY. ^^ 

plea of. ^ 

effect of, what denied 388 

evidence receivable under plea of. 338 

id., former conviction, etc., not admissible under plea of. 339 

when defendant refuses to plead 330, 342 

verdict of, general, effect of. 437 

plea of, by corporation 681 

NOTICE. 

for order compelling support of poor person 915 

for id., how served.. 1 915 

NOTICE OP APPEAL. 

form of 52S 

service of. 6i8 

id., on district attorney 623 

by people, how served 524 

publication of. when 624 

affidavit of publication of. 625 

when filed , completes appeal 525 

service of, on counsel 638 

NOTICE OP APPLICATION FOE BAIL. 

for felony, in cities 660, 671 

upon appeal, how served 584 

NOTICE OP AEGUMENT. 

on special verdict • 441 

in supreme court 535 

requisites of. 635, 636 

service of 636, 536 

in court of appeals 5.16 

may be served on counsel for defendant 537 

NOTICE OP SETTLEMENT. 

of interrogatories on commission 645 

NOTICE OP SURRENDER OP BAIL. 

how given, to district attorney 602 

NUISANCE. 

abatement of, on conviction 968 

O. 

OATH. 

of members court of impeachment 18 

of police justice 76 

of officers, on retirement of jury 421 

of commissioners to inquire into sanity 668 

termincludes afilrmation 9B7 



INDEX. 826 

OFFENSES. Section. 
of iivhich special sessionB have jurisdiotion ; enumer- 
ated 66, 67 

id., in New Yorlc 64 

id , in Albany 68 

punishable -witti death 873,491,640, 602 

bailable 662 

not bailable 663 

OFFICER. 

peace, powers and privileges of, on arrest 163 

public, not to act ancr impeachment 229 

crime committed on, no compromise of 663 

not to receive fees, when 837 

{See P£ACB Officer.) 

OMISSION. 

to serve bill of exceptions, effect of. 461 

to serve amendments, effect of 461 

OPINION. 

previous formation or expression of, disqualifles Juror, 

when sub. 2, 376 

conscientious, against death penalty 377 

ORDER. 

for commitment 209 

for bail tnbe taken 212 

setting aside indictment 813 

for removal of indictment 361^353 

of trial regulated 388 

to carry Judgment into effect 649 

granting bail on appeal 683 

for re-commitment after bail 600 

ORIGINAL JURISDICTION. 

courts of, in criminal cases 11 

ORLEANS COUNTY. 

grand Jurors in 230, 233 

OSWEGO. 

recorder's court in, Jurisdiction 31 

by whom held 82 

special sessions in 61 

OUTER DOOR. 

when may be broken open >. 176-178 

id., to re-take prisoner rescued, etc 187 

OUTLAWRY OF PERSONS CONVICTED OF TREASON. 

application for, when made 814 

on what proof 815 

order for defendant to appear 816 

irablication of 817 
udgment on appearance 818 
udgment on non-appearance 818 

effect of Judgment 819 

J udgment roll to b e filed 820 



326 INDEX. 

OUTLAWRY OF PERSONS CONVICTED OP TREASON— 

Continued. Sectiok. 

id.jOfwhatto consist 821 

transcript of judgment of. 820 

appeal &om jadgment 823 

effect of rereisalof judgment of. 824 

defendant may be arrested 825 

no other proceeding for, than herein provided 826 

OVERSEERS OF POOR. 

notice to,on application fbr discharge of father of bastard, 874 

OVERT ACT— (flSea Treason.) 

OWNER, 

of property stoleH» delivery to 68S-688 

OYER AND TERMINER. 

jurisdiction limited ; 21 

now composed, jurisdiction 22, 23 

clerk of, is county clerk 26 

indictment sent firom sessions 40, 41 

(See CouATS of.) 

OYSTERS. 

unlawfully removing, jurisdiction 66 



P. 

PANEL. 

challenge to— (;S^ee CHALLEiraES.) 

PAPERS IN EVIDENCE. 

newspapers, libel in 138 

jury may take on retiring, by consent of defendant and 

district attorney 426 

in judgment roll 485 

on appeal to be sent to appellate court 532 

subpoena for books used 6IS 

PARDON. 

power of governor to grant 68S 

may suspend execution of sentence 69;i 

must inform legislature annually 694 

may require iiiibrmation from officers 695 

notice to district attorney of application for 696 

publication of notice 607 

papers to be Hied with secretary of state 688 

PARENT. 

absconding, leaving family destitute 021 

id , officers may apply for warrant of seizure of property, 921 

id., issuing of warrant 921 

seizure and inventory of id 922 

confii-mation of warrant against id , 923 

discharge of id., when ordered 923, 924 

directions for sale of id 023, 924 

sale of property of, seized 9-25 

application of proceeds of id 926 
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PABENT— CofiMmMd. Sscnoir. 

accounting lor id 92S 

powera of superintendents of poor 926 

{See Bast ARDB.) 

PABTICULAE CAUSES Of CHAX<L£NGE— (;8te Chau- 

LEVGItS.) 

PABTY INJURED. 

maymake lawful resistance .••• 79, 80 

about to be 79, 80 

may consent to compromise 664 

in special proceedings, designation of 9!M) 

PAYMENT. 

of members, etc., eonrtof impeachment 20 

of expenses ol' poor witness 616 

of co4ts, etc , in special sessions 719 

id., prosecutor may be ordered to make 720 

of return of tXigitives from justice SM 

of costs, etc., in bastardy caties 873 

PEACE-KiSee SECURITY TO K££P ; BREACH OF Peace.) 

PEACE OFFICER. 

defined 154, 960 

may arrest with or without warrant 168 

may call for aid 169 

may arrest for crime in his presence without warrant . . 177 

when may an-est without warrant 177 

may breaic open outer door, etc 175, 176, 177 

when may arrest at night, without warrant 179 

must inform defendant of authority 180 

id., exceptional cases 180 

may take prisoner from by-stander 181 

to serve ^ubpoBnas 614 

duty in regard to stolen property 685 

term includes what 960 

PENALTY— (<9m DEATH Pekaltt.) 

PEOPLE. 

prosecution must be in name of 6 

challenges by 370 

▼erdictfor 437 

may appeal, when ... 518 

ai>peal by, how taken 524 

id. , does not stay Judgment 526 

PEREMPTORY CHALLENGE— (STee Challenges.) 

PERFECTION. 

of appeal 525 

PERJURY. 

grand furors may disclose testimony given before them 

on cfiargo of . .^ 866 

of grand Juror. 267 

jndifCtuieut for, what to contain : 291 
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PERSONS. SEcnoir. 

aiUinff ofBcersJustiiled 81-83 

id., who mavisBue 147 

charged with crime, warrant for arrest of 150 

liberation of, outer door may be broken, etc 176 

imprisoned, grand Jury to inquire as to 260 

examination of id . , without warrant 614 

of habitual criminals, search oH 614 

PHYSICIANS. 

Jury to examine female convict 500 

inauisition to be signed by 601 

to be present at executions 607 

to sign certificate of death 606 

PLEADING. 

previous forms of, aboliirtied. 273 

irules governing 273 

first, on part of people, is indictment 274 

Indictment. 

what to contain 275 

id., form of. 276 

id., fictitious name in 277 

id., must charge but one crime 278 

id., counts in 279 

id., time, how stated in 280 

id., matters of description, how stated in 281 

id., laiiguage of, how construed 282, 283 

id., sufficiency of, how tested 284 

id., technical errors disregarded 285, 684 

id., presumptions of law need not be stated 286 

id. , matters of which judicial notice is taken 286 

id., judgment or determination, how pleaded 287 

id., private statue, how pleaded 288 

id., for libel, what to contain 289 

id. , for forgery, description of writing 290 

id., for perjury, what to be stated 291 

id., for subornation of perjury 291 

amendment of indictment, when allowed, tei'ms 293 

trial, to proceed after, id 294 

answer by defendant 312 

time allowed to answer 311 

motion to set aside indictment 313 

id, when allowed 313 

id., if denied defendant must answer 316 

demurrer to indictment 321 

id., must be put in on arraignment 322 

grounds of demurrer to 8-23 

id., how put in, form of 324 

id., how heard S25 

judgment on demurrer to 326 

id., when a bar 827 

proceedings on disallowance of to id 330 

when defendant may plead over 330 

objections to id., when may be taken 831 

PliEAS. 

of defendant, kinds ,.., 832 

how put in J33 
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FLEAS— ConMnudcf. Seotion. 

form of 834 

of guiltj; how put in ., 335 

of m8anit;{r 836 

xuay be withdrawn 837 

of not guilty, denies what 338 

what evidence receivable under, of not guilty 339 

when defendant reAises to answer, of not guUty to be 

entered 842 

in special sessions 700 

POLICE IN CITIES AND VILLAGES. 

organization and regulation ; 100 

to attend public meeting 101 

to be notined of conviction of habitual criminals 611 

POLICE COURTS. 

have jurisdiction conferred by statute 74 

in villages, how established 75 

justices must take oaih and flle bond 76 

pleas in 700 

{See CouBTS ; Police, Special. Sessions.) 

POLICE JUSTICES IN CITIES AND VILLAGES. 

may hold special sessions 62 

jurisdiction 74 

election of 75 

to take and flle oath 76 

howtohold office 77 

compensation of 78 

cannot retain fees 78 

salary of 78 

how removable 8,12, 132 

POLICE JUSTICES IN NEW YORK. 

may appoint officers of special sessions 6 

how removable 3, 132 

POLLING THE JURY. 

mode of 450 

who may require 450 

POOR PERSONS. 

powers of court of sessions as to 89 

who may be compelled to support 9U 

who may apply for order to support 91!) 

court of sessions to hear case 916 

id. , may make order for support 916 

support may be apportionea among relatives 917 

order for support, what to contain 918 

order for support may be varied 918 

costs of proceeding ror support of, how paid 919 

action against relatives on order to support 920 

{>arents abandoning children 921 
d. , property may be seized 921 

warrant for, id 921 

> id., seizure of property of. 922 

9 transfer of property, when void 922 

conflrmation of seizure of, id 923 

id., proceedings thereon 923 



880 INDEX. 

POOR TEBSO^S— Continued. Bsonow, 

warrant for id., when (iischarged 924 

sale of property seized 925 

application of proceeds 925 

saperinteudeats of pooFi powers of same as OTerseers 
of poor 926 

POOR WITNESS. 

expenses, how paid 616, 617 

PREGNANCY. 

of female convict, proceedings on fiOl^ 608 

PREMISES 

wliere crime committed, coart may allow Jury to view. . 411 

id., proceedings thereon 411, 412 

of habitual criminal mny be searched 514 

PRESENTING OF INDICTMENT~(iSMlNDlOTMENT.) 

PRESIDENT OF SENATE. 

presides on trial of impeachments except on trial of 

governor • 13 

in absence of, who to preside in, id 14 

impeachment of, notice on ISO 

PRESUMPTION. 

of law, need not be stated in indictment 288 

neprlect or refusal of defendant to testify creates no pre- 

defemiant presumed innocent 3."^ 

sumption agaiusl him 393 

PREVENTION OF CRIME. 

by lawful resistance 79,80, 81 

by intervention of officers of justice '. 82 

by requiring security to keep the peace 88 

by forming polise in cities and villages 82 

by suppressing riots 8*2 

other persons may aid oflQcers in 83 

PREVENTION AND SUPPRESSION OF RIOTS. 

powers of sheriff or other officer 102 

names of rioters must be certified to court 103 

persons commanded- must aid officer 104 

misdemeanor to refhse id 104 

governor may order out military 105 

officers to command rioters to aisperse 106 

rioters to be arrested on refusal to disperse 107 

persons refusing to aid deemed rioter 108 

magistrate neglecting duty guilty of misdemeanor 109 

dispersing rioters 110 

unlawful assembly, how dispersed Ill 

military may be ordered out Ill 

duty of com'mander when ordered 112 

military must obey orders 113 

endeavors must be made to cause the rioters to disperse 

peaceabl V 114 

proclamation by governor 115 

governor may order persons into service 116 

Id., may revoke proclamation .....". 117 
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PRINTING. 

included in term "writing." 856 

FEI80N. 

ffrand Jury roust inquire into management of. 260 

free access to, by jurors 26| 

defined 606 

duties of keepers of. 908 

PRISONER. 

escaping or rescued may be retaken 186 

outer door, etc., maybe broken to retake 187 

PRIVATE PERSON. 

may make arrest 168 

may arrest for breach of peace 1^ 

id., for crime in liLs presence 183 

Id., for felony .^ 188 

how to make arrest 184 

to bring prisoner before magisti'ate 185 

may serve subpoenas ^ 614 

PRIVATE STATUTE. 

how pleaded in indictment 288 

PRIVILEGE. . 

exemption of Juror not ground of challenge 870 

PRIZE FIGHTING. 

person leaving state to engage in, how punished 133 

PROCEEDINGS AFTER COMMITMENT ^(£^66 COMMIT- 
MENT.) 

PROCEEDINGS. 

against corporations 67S 

against fugitives from Justice 827 

against fathers of bastards 838 

in special session ^—(iSree Special Sessions.) 
special— (5«e Special Fboceedings; Stay op Pro- 
ceedings.) 

PROCESS. 

subposna 607 

commission, 638 

{See Writ and Process.) 

PROCLAMATION BY GOVERNOR. 

when execution of process is resisted 115 

publication of 115 

revocation of. 117 

PRONOUNCING JUDGMENT—I ^Tce Judgment.) 

PROOF. 

required on confession of defendant 395 

of treason 896 

of conspiracy 898 

PROPERTY. 

taken on search warrant, receipt for 808 

to be delivered to magistrate 80^ 
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'BB.OTERTY^C&niinued. Sectioit. 

inventory of, taken on warrant 805 

escheat of, on conviction of treason 813 

(See Seizure of, fok Support.) 

PBOPEETY STOLEN OR EMBEZZLED. 

peace officer must hold it 685 

order for its delivery to owner 686 

magistrate must deliver to owner 687 

expenses of preservation how paid .- 686, 687 

court may order delivery to owner 688 

unclaimed, how disposed of 689 

receipts to be given to defendant for 099 

disposal of, in If ew York city 691 

PROSECUTION. 

second, not allowed 9 

PROSECUTOR. 

no conditional examination of. 220 

may be challenge^ as grand jnror 239 

to pay costs in special sessions, when 719 

in special proceedings, how designated 950 

PROSTITUTE.- 

common, when a vagiant ,.,., 887 

PUBLIC MEETINGS. 

police to attend 101 

PUBLIC OFFICERS. 

removalby impeachment 12 

misconduct of, grand jury to inquire into 260 

if 

PUBLIC RECORDS. 

^and jury may examine tree 261 

indictments are 272 

PUBLIC TRIAL. 

defendant entitled to 8 

PUBLICATION. 

of notice of appeal 622 

affidavit of id 526 

of application for pardon 697 

of order in outlawry 816, 817 

PUNISHMENT. 

only allowed on conviction i 

of master of foreign vessel, when it may be remitted. ... 674 

Q. 

QUALIFICATIONS. 

of trial jurors S7S 

of sureties in bail 5v9 

QUESTIONS OF FACT. 

.ury to decide all .• 41ft 

.ury exclusive judges of 420 

jury to be so informed , 420 
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QUESTIONS OF LAW. Sbctiok. 

court to decide all • . • 417 

id., except on trials for libel 418 

whenjary may decide 418 

QUICK WITH CHILD. 

when female convict is 600 

id.» proceedings thereon 601 
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BACIN6. 

on Sanday, or near coart-hoase ••• 66, 67 

BAILROAD. 

crime committed on. Jurisdiction of 137 

BEADING. 

charge to defendant 099 

BEAL PROPEBTT. 

of oorporationn. line may be collected from 682 

of outlaw, forfeited ;.... 817 

BEASON. 

none need be given for peremptory challenge 872 

for discnarge of jury to bo entered in minutes 428 

BEASON ABLE DOUBT. 

entitles defendant to acquittal. 889 

as to degree of crime 390 

certificate of, stays proceedings 627, 628 

BEBUTTING TESTIMONY. 

when to be offered snb. 3, 388 

BECEIPT. 

for property taken on search warrant 803 

id. , what to contain 803 

for deposit in lieu of bail 686 

BECOMMITMENT 

After bail, in what cases 689 

whomayorder •. 699 

contents ot order of 600 

arrest of defendant by 601 

proceedings on arrest by 602, 603 

new bail may be taken after 603 

ballon, by whom, form of. • 604, 605 

qualifications; etc., of bail after 606 

BEC0N8IDERATI0N OF VERDICT. 

of conviction allowed 447 

of acquittal cannot be required 447 

when defective or informal 418 

BECORDS. 

papers in pardon cases ...698 
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BEOORD OF CONVICTION. SecTIOH. } 

in special seseions, what is 724 

ofdieorderly person, what is 903 

RECORDER'S COURT— (fi^ee Utica Coukts.) 

RECORDER'S COURT— (5r«e OswBQO COUSTS.) 

RECORDER OF ALBANY. 

to hold special sessions 60 

may order out military, when Ill 

RECORDER OF NEW YORK. 

may hold p^eneral sessions SS < 

may appoint officers of. 55 

may oruer payment of foes to poor witness 616 

RECORDER IN CITIES. 

may hold special sessions 68 

may order out military when .- Ill 

RECORDING VERDICT. 

duty of clerk on 451 

REFUSAL. 

to aid officer, how punished lOi-106 ! 

to plead to indictment, eflect of. 830, 343 

to charge, exception for 465 

of court lo instruct jury, ground for new trial. . . . sub. 5, 466 

RELATIONS. 

which render juror subject to challenge 377 

guardian and ward 377 

master and servant 377 

landlord and tenant 377 I 

member of family 877 

adverse party in civil action 377 

grand juror finding indictment 377 

coroner's juror 377 

trial juror, when 377 

scruples against capital punishment 377 

RELATIVES OF POOR PERSONS. 

liable for support of 914 

order compclHng support by 915 

support may iSe apportioned among 917 

costs on complaint to be paid by 919 ^ 

action against on- failure to support '. . . 920 

REMISSION. 

of punishment of master of foreign vessel 674 

REMISSION OF FORFEITURE. 

of undertaking for bail 097 

of deposit , , 697 

REMITTITUR. 

On appeal, stayed on judgment by default 647 

REMOVAL. 
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firomstateofsoretyonbailidofendaatmaybearreBted.. 609 • 
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BBMOVAL OP CRIMINAL ACTION. Sectiow. 

proceedings heretofore existing abolished 343 

when allowed 344 

after trial, when allowed 345 

application for order for 346 

how made , 346 

notice to district attorney 316 

service of papers 846 

stay of proceedings for 347 

how granted 347 

second application not allowed 849 

id., yiolation of rule a misemdoanor 350 

eoart mav vacate or>.ler for 850 

order to be filed 351 

papers to be transmitted 351 

proceedings on removal ; 35*2 

order mast be filed to be effectual 853 

BEMOVAL OF JUSTICES OP PEACE. 

police Justices, their clerks, etc 182 

SBPRIEVES, COMMUTATIONS AND PARDONS. 

power of governor to grant "... 6{)2 

governor's power in cases of treason 6U3 

goremor may suspend execution 693 

id. , must commuu icate to legislature 091 

id., may require report of case from judges, etc 695 

notice to district attoi nev of application lor 606 

publication of notice of id 697 

papers relating to application to be filed with secretary 
of state as records 698 

RES ADJUDICATA. 

order denying bail, when 668, 566 

RESCUE. 

defendant maybe retaken after 186 

outer door may be brokeu in cases of. Ib7 

RESIDENT OF STATE. 

departing from, with intent to commit offense 133 

IIESISTANCE. 

lawful , mav be made 79 

when and by whom 79 

by party about to be ii^ured 80 

when to bo made, and extent of. 80 

by other parties, when 81 

of execution of process 102 

to i^rocess, how overcome 102-117 

RESTRAINT, 

defendant not to be subjected to unnecessary 10, 172 

BASUBMISSION OP CASE TO GRAND JURY. 

by order of court, after a failure to indict 270 

of charge to grand jury, when 317, 319 

after demurrer 327 

where £ftcts alleged in indictment are insufficient 408 



336 INDEX 

BETAKING OP PRISONER. SECTION. 

person escaping or rescued, may be 186 

outer door, eic., may be broken in 187 

BE-TRIAL. 

when allowed ..• ^^ 

RETROACTIVE. 

this code not, unless BO declared • 954 

BBTTJRN 

appeal dismissed if not made 534 

time for making may be enlarged 534 

REVERSAL. , _ 

judgment, of, on appeal, not made without argument .. 539 

BIGHT. 

what appeals are matter of. 520 

bail, when matter of 653 

of defendant in criminal action 8 

RIOTS— (iSte Prevention and Suppbession op.)" 

RIOTOUSLY. 

crime committed, no compromise of 663 

RIVER, LAKE, CANAL. 

offenses on, Jurisdiction of 186 

ROLL— (S'ee Judgment Roll.) 

BOOMS. 

to be provided fi>r trial Jury 4SSI 

expenses of id., how paid 423 

BULES OF EVIDENCE. 

in civil cases appUoable 399 

8. 

SALARY. 

of police Justices, how fixed in cities 78 

id., in villages 78 

of Justices not to be increased or decreased 78 

SCHOOL. 

child not attending, punishment of S87 

SCRUPLES, CONSCIENTIOUS. 

against capital punishment, ground of challenge 877 

SEALr—{6ee Coubts.) 

SEARCH. 

of premises of habitual criminal • ffl4 

with or without warrant Sli 

SEARCH WARBANTS. 

defined , ..,,,, 701 

grounds fl>r..» !.'!!!!!!!!!!!*.!'.!*,".!''. !'.!!'. tS 
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SBARCH WARRANTS— C<m«JM««l Sbctiow. 

when not to be iosaed • 79S 

examination before issnine 794 

depositions to be taken before 794 

what to contain 796 

-when to issue 796 

form of. 797 

service of 796 

onter door may be broken, etc.. upon 799, 800 

may be served in niflrht, when 801 

within what time to oe executed 802 

receipt to be given for property taken on 808 

property delivered to magistrate how disposed of. 804 

return of 806 

form of return of. 806 

inventory 806 

copy to be delivered 806 

proceedings on return of 807, 808 

restoration of property taken on 809 

papers to be sent to court of sessions 810 

misdemeanor to sue out, maliciously 811 

misdemeanor to execute, with severity 813 

person of prisoner may be searched, when 813 

^ SSCOND OFFENSES— (5100 HABITUAL Ckimikal.) 

i SECOND PROSECUTION. 

i not allowed for same crime 9 

SECRETS. 

of grand Jury to be kept 266 

SBCURITT. 

required of disorderly person 901 

SECURITY TO KEEP THE PEACE. 

information to magistrate 84 

examination of complainant by magistrate 86 

id., to be reduced to writing 86 

warrant of arrest, when issued 86 

id., to whom directed 86 

id., its contents 86 

proceedings after arrest 87 

prisoner discharged, when 88 

prisoner may be required to give undertaking 89 

nndcrtakinff, its contents 88 

If given, pnsoner to be discharged 90 

If not given prisoner to be coqimitted 00 

person committed may be discharged 91 

undertaking to be sent to court of sessions 92 

assault or threat in presence of court security may be 

required 98 

person bound mast appear at sessions 94 

to be discharged if complainant does not appear 96 

Jroceedings when both parties appear 96 

owbroken 97 

Bw prosecuted * 98 

except as herein prescribed, not required 99 

22 
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SEIZURE OF PROPERTY. Sbctiox. 

of parent of bastard absconding 860 

for support of family 921, 922 

confirmation of 923 

application of proceeds of sale on 923-925 

safe of, proceeds 925 

SENATE. 

in impeachment, dnty 14 

clerks and officers ot 15 

clerk to keep «eal of court of impeachment 16 

president of, impeachment of 130 

SENATORS. 

members of conrt of impeachment 18 

compensation of in such cases 20 

{SM SBNATB iMPBACflMSNT.) 

SEPARATION OP JURY. 

allowed, when , 414 

when ground for new trial .'...!'. 466 

SEPARATE TRIAL. 

of defendants jointly indicted, wnen 391 

SERVANTS. 

when ground of challenge 877 

(See Master.) 

SERVICE. 

ofwarrant of arrest 155 

of bench warrant 1 !.'!'* 478 

of notice of appeal. ^.-.<.,^,. ..."" 6'>3 

of subpoena eli', 6I5 

id., out of county gjg 

{See wARaANis, Appsal, Etc.) 

SESSIONS, COURTS OF 

one in each county 37 

j uriijdiction , *. ' ' 87 89 

classified * 38 

Indictments in , ; ....*.' 40 41 

id., removal of..... ..." 40* 41 

by whom held '43 

justices of » ] 43 

id., when disqualified who to act 43 H 

whenand where held ' 45 

. ^'and and petit jury for 45 

id., how drawn and summoned. 45 46 

clerk of 47 

writ and process of .* * 48 

compensation of justices of , 49 

(See Special Sessions.) 

SETTING ASIDE INDICTMENT. 

motion for, when granted jki« 

id., eflSBct of not making til 

jd., when to be made.: i\l 

id. , proceedings thereon .'.*.*.*.'. aifi 'siTCla 

id.,lfgrantednotabar '*^®' ""'TS 
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SETTLEMENT. Sectiok. 

ofbillof exooi^tions 467, 461 

of inienogatoriefl on commission 648 

SEVERING CHALLENGES— ('S^ CHALLENGE.) 
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SHERIFF. 

to designate officers, Albany special sessions 71 

mny execute warrant to keep the peace 86 

duly of on resistance to process 102 

may apply to Kovernor for aid. • 105 

nnlawl'ul assemblages 106 

may order out militia Ill 

warrant of arrest may be directed to 161 

is a peace oificer 154 

warrants by judges to 155 

' warrants by magistrates to 156 

I commitment to, on examination 193, 214 

i to summon additional grand jurors 230-232 

/ id,,howto proceed 234 

beuch warrant to 301, 477 

intentional omission to summon jurors ground of chal- 
lenge to the panel 362 

muist provide accomodations for jury 423, 424 

execution of judgment by 486, 489 

powers of, on execution 490 

execution of death sentence by 491, 509 

duty when convict is insane 496 

id., pregnant leuiale convict..... 600 

may search habitual criminal 614 

to serve subpoenas r... 6U 

when stolen property comes into his possession 686 

to execute judgment of special sessions 725 

to execnce, coroner's warrant 781 

id . , search warrants. 791 

id., bastardy warrants 841 

to- arrest vagrants 890 

id. , disorderly persons 900 

to furnish report to secretary of state of number of con- 
victions .' 915, 946 

criminal statistics 946 

id. , punishment for neglect to furnish. . . « 948 

SHOWING CAUSE. 

against judgment— (^ee Judgment.) 

SICK JUROR. 

may be discharged 416 

SIGNATURE. 

term includes **mark". ....... ....«.« ^ 958 

SLUNG SHOT. 

offense of carrying, jurisdiction 66 

SPECIAL PROCEEDINGS. 

of a criminal nature 773 

coroners' inquests * 773-790 

search warrants 791-813 



340 INDEX 

SPBCIALPB00EEDING3~CcmMmfe(f. SECnoK. 

outlawry 8U~8^ 

against fugitives from justice 8i7-837 

in bastardy cases 838-886 

agninat vagrants 8S7-898 

against disorderly persons 899-913 

for support of poor persons 91 4-826 

masters, apprentices and servants 927-^9 

criminal statistics 941-949 

miscellaneous 950-952 

parties to, how designated 950 

provisions of this code applicable to 951 

entitliag affidavits in , 951 

powers of courts in 9G2 

SPECIAL SESSIONS. 

courts of, Jurisdiction 66 

exclusive Jurisdiction of 67 

limitation of Jurisdiction 68, 69 

in New York city 64 

in Albany city 68 

proceedings m courts of 689-740 

Id., in New York city 741-748 

appeal 8 fi'om 749-772 

new trial s on appeal from 764 

id., to be had in courts of sessions 768 

Sroeeedings on new trial 768 
efeudant may elect to be tried in 211 

{See CX>USTS, Bail, Appeal, etc.) 

SPECIAL TERM. 

of supreme court, may remove indictment 846 

SPECIAL VERDICT. 

defined , 438 

{SeeYESDiCT.) 
SPEEDY TRIAL. 

defendant entitled to 8 

STATEMENT OP DEFENDANT. 

before magistrate 196 

to be informed of right to make 196 

maywaive 196 

note of waiver 197 

nature and form of. 198 

Sroeeedings on taking 199 
e t'endan t may correct • 199 

to be reduced to writing 200 

form of, and authentication 200 

who to sign 200 

what to contain 200 

STATISTICS— (5ee Cbimikal STATISTICS.) 
STATUTE. 

words of, defining crime, need not be strictly pursued in 
indictment .„ fgj 



INDEX. 841 

STAY OP PROCEEDINGS. Section. 

on application for removal of action 847 

section 4d5 does not apply to 405 

on appeal, bail on 665, 556 

appeal by people does not operate as 626 

on appeal, how obtained 627, 5-28 

oertiAcate of reasonable donbt, elfect of. 627, 630 

on conviction of felony, notice 629 

of trial, when commission issues 644 

on Judgment of special sessions 758 

STENOGRAPHERS. 

in New York, general sessions 65 

inNewYork, special sessions 65 

STIPULATION. 

confession made on, not evidence 395 

ST. LAWRENCE COUNTY. 

additional grand jurors in ; 230, 283 

STOLEN PROPERTY. 

disposal of, by officers 685-691 

(5e0PBOPEBTT.) 

SUBORNATION OF PERJURY. 

indictment for, what to contain 891 

SUBPCENA. 

defined 607 

whomayis9ne 608 

bv district attorney 609,610 

clerk m ust issue for defendant % 611 

form of. 612 

for books and papers 613 

by whom served . 614 

how served 615 

copy mnst be delivered 615 

out of connty, requisites of 618 

disobedience to 619, 635 

on conditional examination 634 

in courts of special sessions 729 

by coroner 775, 776 

SUBSTANTIAL RIGHTS. 

of defen«(ant, when affected, appeal allowed 619 

errors not affecting, disregarded 542 

errors prejudicial to 684 

SUFFICIENCY. 

of indictment, how tested 284, 285 

of l^ail, qualiflcntions 669 
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of bail, how tested 671-^74 

SUICIDE. 

coroner's inquest incasesof 773 

SUMMARY ARREST OF HABITUAL CBIMINAIj 612 

I 

I 

\ 
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SUMMiiRT INQUIRY. SEcnOir. 
into cironmiitaiices before judgment... 483 

(See JU]>GMBNT.) 

SUMMING UP BY COUNSEL. 

Srosecution to cloae 888 
efendant to close oa appeal 610 

SUMMONS. 

against corporation 675 

id., former. >... 676 

, id., how served 677 

against master 931 

SUNDAY, 

arrest for felony on 170 

arrest for misdemeanor on 170 

id. , only by direction of magistrate 170 

SUPERINTENDENTS OF POOR. 

powers of, in proceedings to compel support of poor 
persons 926 

SUPERIOR COURT— (5ce Coxthts.) 

SUPERVISORS. 

to provide accommodations for Jnry ', 123 

how to audit coroner's accounts 788 

SUPPORT. 

of bastards, who liable 830 

inability of father or mother of bastards to, to be dis- 

chargisd 878 

of poor persons 914 

(See Poos Persons.) 

SUPREME COURT. 

general term may remove Justices, etc 132 

special term may remove indictment 346 

appeals to, when allowed defendant 517 

appeals to, by people 518 

matter of right 620 

from conns of sessions on action originating in special 

sessions 770 

decision of, on appeals from special sessions, is finid. . . , 771 
(See CouBTS, Sup&kme.) 

SURETIES. 

on bail, qualifications of. 609-677 

may arrest defendant • i 691 

may authorize third person to arrest defendant 661 

action against 896 

defendant recommitted, on death of. 699 

id., on removal from state 609 

id., oninsufiiciencyof. ,. 690, 699 

SURRENDER. 

of defendant by ball 600 

by himself or sureties 669 

exoneration thereon , 590 

sureties may arrest defendant ','.'/, 601 

deposit to be reftinded on MS 

notice of, to diatriet attorney 608 
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SUBRENDEB OF FUGITIVB. Sbctiow. 

l^Qin justice, proceedings on. 827-^^37 

no lee to state offlcer on • • 837 

SURROGATE, 

to be present at execution. ....507 

to £igu certificate of deatli 608. 

SUSPICION OF FELONY. 

aiTest on, \t'ithont warrant 179 

arrest on, by private person 183 

SUSPICIOUS CIRCUMSTANCES. 

arrest o£ habitual criminal under ...•.•.••. 012 



T. 

TAVERNS. 

offenses against law regnlating, Jurisdiction 06 

TECHNICAL ERRORS. 

or defects disregarded on appeal ... 512 

TERMS. 

used in this code, meaning of. 955 

"writing" 956 

• oath" »57 

** signature " 058 

'* magistrate " 959 

" peace officer " 960 

* * court of sessions " 961 

TESTIMONY. 

in rebuttal, wh en allowed 388 

in case of treason 896, 397 

conspiracy 898 

of accomu.ice must be corroborated 899 

notes of, jury ma^ take on retiring, when 426 

exception to admission or rejection of. 455 

on new trial must be produced anew 4()4 

taken by coroner 778 

THREATS. 

inlormatlon mav be laid for 84 

confession maue under influence of, not receivable in 
evidence 395 

TIME. 

when persons bound to keep peace must appear 94 

how stated in indictment 280 

to prepare for trial allowed 857 

to serve exceptions may be enlarged 460 

.id., as to amendments 460 

id , who may enlarge 460 

to be appointed for pronouncing Judgment 471 

id., at least two days after verdict 472 

of executing death penalty 492 

id. , to be oertified 508 

of clerk to make return 532 



844 INDEX. 

TUCB op commencing CBIlCINAIi ACTIONS. SECTXOir. 

murder at auy time 14I 

other Crimea Hi 

when defendant out of state 143 

when deemed commenoed • ••..• 144 

TITLE. 

of this act 1 

TITLE OP ACTION. 

not chan^ted on appeal '. 616 

TREASON. 

no conviction for, except on testimony of two witnesees 

to overt act 396 

proof of different treasons not sufficient 396 

proof of, must correspond with allejgrations %)7 

ooUawryof defendant upon conviction 814, 826 

(SeeOUTLAMfRY.) 

TRIAL. 

defendant entitled to speedy 8 

mode of 854 

issue of fact, defined 854 

id.,howtried 355 

may be had in absence of defendant &r»6 

on charge of felony, defendant to be present 356 

jury how formed 858 

Challenges On. 

defined and divided 859 

of several defendants 3tK) 

cannot be severed 360 

to panel defined 361 

to what panel taken 361 

foundation of, stated 3152 

how and when taken 8 ;3 

11' denied, exception maybe taken 364 

manner of taking 864 

how tried 8(>4 

proceedings on 865 

amendment of , 3:>5 

denial of, how made 866 

trial thereof Si*6 

Who may be examined on trial 367 

if allowed, jurv to be discharged 3 8 

if disallowed, Jury to be im}iancled 868 

defendant to be informed of right of 3i9 

to individual jurors 370 

kinds of 870 

wlien to be taken 371 

peremptory defined 872 

number of, for defendant 873 

for cause, kinds..... 374 

general causes of. 375 

particular causes of ,....• 376 

implied bias ,. 877 

when may be taken 877 

actual bias 878 

wlien may be taken [',, 878 
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TBlAlf^ConHmtmL fiBOnov. 

Challenged On. 

exemption not ground of... 379 

causes of, how stated 2W0 

exceptions to and denial 881 

bow tried if denied 38S 

Juror challenged may be examined 883 

rules of evidence on trial of. 884 

order of taking 386, 388 

Jury how formed 887 

to be sworn 887 

in what order to proceed 888 

opening for prosecution 888 

opening ior defense 888 

rebutting testimony 388 

summ ing up 388 

charge to Jury 888 

innocence of defendant presumed 389 

reasonable doubt entitles to acquittal 390 

Jointly indicted for felony 891 

separate trials if for felony 391 

if misdemeanor, id., discretionary 891 

rules of evidence same as in civil cases 392 

id., except as otherwise prescribed 392 

derendant may testify for himself 393 

id., refhsal creates no presumption against him 393 

compeubation of witnesses, rules of. 394 

confession by defendant 395 

id. , not sufficient alone to warrant conviction 395 

treason evidence on trial of 396 

id., two witnesses to overt act 896 

proof must correspond with indictment 397 

conspiracy, evidence on tri^ of 398 

id. , what Indictment for, must contain 398 

no conviction on evidence of accomplice unless corrobo- 
rated 899 

higher crime, if proved, Jury discharged 400 

id. , proceedings In such case 401 

where jurisdiction fails, prisoner discharged 402 

id. , or facts charged constitute no offense 402 

id., proceedings m such case 403 

where crime committed out of state 403 

id., in another county. 404 

id., notice to district attorney of proper county 405 

id., defendant discharged, when 406 

id., if arrested, proceedings on 407 

proceedings on discharge of jury 408, 409 

court may direct acquittal 410 

jury not bound by direction 410 

lury may view locus of crime 411 

Id., how conducted 411 

id., duty of officer in such case 412 

Juror may be witness on trial 413 

Id., must declare his knowledge 413 

Jarors may separate 414 

duty of officers in charge of Jurors 414 

Jurors not to converse until submission 415 

ld>, duty of court to so instruct them 415 
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TBlAlt^ConHnued. SsonoK. 

juror incapacitated by sickness, etc • • 416 

coort mudC decide all questions of law 417 

id.» except in cases of lib '^l 418 

right of defendant lo except .... 4J9 

jury bound to receive law from court 419 

charge to jury, form of. 420 

iury exclusive judges of questions of fact 420 
d., court must so cliargo Uiem if requested 4.:0 

jurv may decide in court, or retire 421 

deteudaut on bail mav be committe*! on 422 

ftooommodatious for Jury, bow provided 423 

id , board and lodf^ing 424 

jury may take exhibits of evidence 485 

jury may take papers 4^6 

notes of testimony, when allowed 427 

jury may return to court for information 428 

proceedings on 428 

jury, when discharged before agreement 429 

reason for discliarge to be entered on minutes 429 

second trial, after discharge 430 

court may adjourn while jury absent. 431 

final adjournment discharges jury 4:^2 

\erdict, how rendered 433-453 

discharge, after acquittal 452 

proceed ng^i on conviction 453 

. insauity, acquittal on 454 

id. , verdict to state fact of 454 

id., may be committed to asylum 454 

exceptions on ti-ial, when taken 4^)5 

id., when allowed 415 

id., how settled 456 

id., to be settled at trial 457 

id , unless otherwise directed 457 

id . , ho w and when settled alter trial 45S, 459 

id , time to prepare may be enlarged 460 

id. , efToct of not serving, deemed abandoned ^1 

id. , efl*cct of not noticing for settlement 461 

new trials defined 462 

id., when granted 46S 

id., effect of granting 464 

id., in what cases granted 466 

id , when application for to be made 466 

stayof, on issuing commission 644 

of indictment for libel in newspaper 138 

defendant in special sessions may demand jury 703 

{See Vekdict. 

TEIAL OP CHALLENGES— (5r«a Trial.) 

TEUE BILL. 

indorsement of, on indictment .•••• 268 

TWO-THIRDS. 

necessary to conyictlon on impeachment 125 
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XT. 

UNDER SHERIFF. Sbciion. 

is a peace officer 154 

must be present at execntioa 507 

must siga certficate of death 608 

(iSfee SuEBiFF, Peace Offices.) 

IJNDERTAKIXG. 

to secure peace, to be sent to sessions 92 

id., when deemed broken.. 97 

onchangeofTennein libel casep 138 

to secure appearance of witness 216 

ik., when may be reqnlred 216 

id., by InfEints and married women 217 

for appearance in bastardy proceedings 844 

id., on conviction 851 

by disorderly person 901 

id.,whenfoi*ftited ; 904 

id . , how prosecuted .905 

id., new one may be required 906 

UNDERTAKING OP BAIL. 

defined 551 

on appeal 5..6 

form of 5:8 

forfeiture of. 593 

(See Bail.) 

USUAL ACCEPTATION. 

of words used in indictment to be taken 282 

UTICA, RECORDER'S COURT OF. 

iurisiiction 31 
>y whom held 32 



V. 

VAGRANTS. 

classified and defined 887 

complaint against 888 

proceedings -. 888 

id. , in case of child 888 

id., how kept 889 

peace officer must arrest 890 

conviction of 891 

certificate of conviction, form of. ...••••* • 891 

id., constitutes record of conviction 892 

warrant of commitment of 893 

punishment of 892 

child found begging how disposed of 893 

disguised person to be arrested 894 

who may ari*est ..*••• 894, 895 

aid to officer 896 

refusal to aid punished 897 

magistrate may depute person to arrest 898 
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YABIANCE. Sectiok. i 

between proof and indictment 452 

defendant acquitted on, may be held 452 

VERDICT. 

Jary cannot be prevented fh>m rendering, except m 

berem prescribed 410 

diacliarge of Jury before 428 

id.» reason for, to be entered 429 

how rendered 433 

calling names of Jarors 433 

on trial for felony defendant must appear 434 

for misdemeanor need not .^...... 434 

clerk to question jury.... 4SS 

answer of foreman 485 

what, maybe rendered 436 

general , iteflned i37 

on plea of former conviction or acquittal. 437 

special, defined, form of. 43S 

id., not on trial lor libel 43«S 

must be in writing 489 

how rendered 439 

no particular form required 410 

how brought to argument 441 

defendant may close argnment 4U 

special, judgment thereon 442 

how given, on plea of not guilty 442 

on plea of former conviction, etc 442 

special, when defec Jve, new trial ordered 443 

on indictment for crime of several de^ees 444 

id., Jury may convict of inferior degree 444 

id., or attempt to commit 444 

in other cases 445 

on indictmeut against several, several verdicts may be 

renders % 446 

court ir "Its -ect Jury to reconsider 447, 448 

id. , hrP ZA^of verdict of acquittal 447, 448 

defective cannot be recorded 448 

informal, judgment on... .. 419 

polling the jury on iSH) 

recording 451 

discharge of defendant after acquittal. 452 

id , when not granted 4fiS 

when defendant remanded on general verdict against 

him 4S3 

id., on special verdict 453 

of ucquital for insanity 454 

id., jury tosUite the fact with 454 

court may commit defendant to state lunatic asylum. . . . 454 

contrary to law, new trial for 465 

former, not lo be mentioned on new tri^ 464 

clearly against evidence 46'! 

by lot, new trial for 463 

when not a bar 470 

lawful, erroneous judgment on may be corrected on 

appeal 643 

Id , In special sessions not cause for appeal. . i 750 

of coroner's Jux-y f.. ..,.,, 777 
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VESSEL. Section. 
crime committed on, jurisdiction 136 

VIEW. 

of premises by Jurj allowed 411 

VILLAGES. 

election of police Justices in 7S 

id., salary to be uxed by trostees 78 

police in 100 

mast attend public meetings 101 

VIOLATION. 

of rule in respect to second application for bail, a mis- 
demeanor 664 



W. 

WAIVER. 

of statement by defendant 201 

of defects in indictment 314 

of notice of applicatioL for bail district attorney may 
make 571 

WALLS. 

of prison, defined 606 

WANT OF PROSECUTION. 

dismissal of action for ....'... 667. 

WARD. 

maybe challenged 377 

WARRANT. 

for execution of death penalty ..< .... 491, 504 

for execution of other sentences " 't« 486 

for seizure of property of person abscondfi.'^'^ aying 

family 921 

(See Bench Wabbant, Bastabds.) 

WARRANT OF ARREST. 

to secure the peace 86 

who may issue 146, 147 

examination of complaint by magistrate before 148 

id., to be in writing and subscribed 14S 

what depositions must contain 149 

to be issued, when 150 

form and contents of. If*! 

what to contain 152 

to whom directed 153 

issued by certain Jndges 155 

by other magistrates 156 

indorsement for service in other counties 157 

for felony, how.executed 158 

for misdemeanor 159 

bail, on proceedings 160 

whenbaQ is not given........ 161 

officer may carry prisoner through various counties 162 



360 INDEX. 

WARRAKT OP ARREST— Cow/inwed. SECTION. 

po were and prlvllegei} of oflicer 163 

when magistrate iBsuing warrant unable to act, may be 

taken before another magistral e 194 

defendant to be brought bctorc magistrate without delay. 165 

Droceedings when taken before another magistrate 166 

lor defendant at large after Bcnlenc^ of deutli 50S 

for arrest of habitual criminal 513 

by coroner after inquebt 780 

for arrest of fugitive fi-om justice 8*28 

in bastardy proceedings 8U 

for arrest oi disorder! v ])crsons 900 

(^ee Arrest.) 

WEAPON. 

possession of by habitual criminid 612 

WITNESSES. 

defendant may produce 8 

id., may cross-examine adverse , 8 

insane, for people, deposition may be read 8 

Id., not compelled t<> bo 10 

on examination of defendant before magistrate — * — 194 

sabpoinas for 194 

to be examined in defendant's presence 195 

ma^ be cross examine*! 195 

defendant's, to be examined 201 

to be kept apart 203 

not to be present at examination of defendant 203 

may be excluded 202 

testimony of, to be reduced to writing 204 

depositions to be authenticated 204 

id., what to contain ... 204 

id., how kept, inspection of. 204 

may be required to give undertaking 215 

security fo^^ appearance of. 216 

id., iniaatstand married women 217 

may be committed for refusal to givp 218 

unable to give security may be conditionally examined. . 219 

id. . does not apply to prosecutor or accomplice 220 

unaertakings ot, to be returned to coui't 221 

may be chullcngod as juror 289 

names of, to belndrrsed on indictment 271 

defendant may testify in his own behalf 393 

com pensation of • 394 

juror ma^r be sworn as 413 

of execution of death penalty 507 

attendance of. how compelled 607 

subpoena, who may issue 608, 609 

id,, district aitorncy may issue for grand jury 609 

id., in support of indictment 610 

Id . , clerk must issue blanks for defendant 61 1 

Id., form of. 612 

ill. , to produce books, papers, etc 613 

id., by whom served 614 

id., how served 615 

poor for people, how paid 616, 617 

out of the county how compelled to attend 618 

disobedience of, how punished 619 
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WITNESSES— Cbn^intterf. SECnow. 

refusal to bo bwoiu how punished 619 

conditional examination of 6.0 

id., when allowed 620, 621 

id-, application for, how made 6J2 

id. , where to be made 623, 624 

Id., order for, what to contain 625, 626 

id , copy of affidavit and order to be served 625 

id., proceedings on 627, 628 

id. , icsiimony to be reduced to writing, etc 629 

ie., deposition to be retained by officer 6:30 

id.,may beread in eviUeuce, when 6il 

id. , excluded, when 6 >d 

id., objections to. on reading, may be talcen 633 

id., witness may be compelled to attend 631 

id., disobedience of, punished 6;36 

residing out of state may be examined 636 

examination on commission 036, 657 

id., defined 63S 

id. , application lor order for 637 

id.,nfustbe on affidavit 639 

id. , what to contain * 6:{9 

id., where to be made 640, 641 

id. , notice to district attorney, wlieu 612 

id . , order lor 643 

on coroner's inquest 775 

id. , compelling attendance of. 776 

mother of bastard must disclose father 856 

WORDS. 

angrj, in presence of magistrate, security may be re- 
quired 93 

used in indictment, how construed 282 

of titatute defining crime, need not be strictly pursued in 

indictment 283 

•* prison," dednod 506 

used in coder moaning of 955-961 

WRITING. 

term includes printing 066 

WRIT OF ERROR. 

abolished .t 016 

WRITS AND PROCESS. 

court lor trial of impeachments 20 

oyer and terminer. .*. 24 

sessions 48 

do. , security to keep peace 86 

resistance to execution of. 102, 115 

warrant of arrest 150-106 

for removal of indictment abolished 8:5 

id., for commitment , 486 

id., for execution of death 401 

id. , when da^ has passed 604 

summons against corporation 675 

subpoenas 607-61 

id., on conditional examination 63 
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WBITS AND PROCESS— Con#tf»tt«ti. Bbotiok. 

id., on commisfiion , 636-657- 

id.fin special ftcsbions 729 

Id., in NewYoric 745 

id., by coroner 775, 776 

id., by coroner 780-78S 

id., for arrest of Aigitive 828 

id., of father ofbastard 841 

id. , of vagrants, disorderly persons 888-900 

id. masters, apprentices, etc 928 

(<$e6 Bench Warrants. Search Warrants.) 

WBITS FOR REMOVAL OP INDICTMENTS. 

heretofore existing abolished 843 



Y. 

TEAR. 

Appeal to be taken in one S21 
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